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CHARLES BENZIGER ET AL. VS. W. H. ROBERTSON, COLLECTOR, éc. 1 


l [Inrrep STATES OF AMERICA. 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 

Becau ein the record alit d }) rroceed ings, as aiso ln the re ndition of 
the judgment of a plea which is in the said circuit court, before you or 
some of you, between Charles Benziger, Nicholas Benziger. Martin 
Benziger, and Louis Benziger, - untifis in error, and William H 
Robertson, defendant in error, manifest error hath happe ned, to 
the great damage of the said | ( Sistas Benziger, Nicholas Benzige 
Martin Benziger, and Louis Benziger, as is said and as 


I cl Pp irs ' 
their complaint, we, being willing that such error, if any hath bees 
should be duly corrected and full and speedy ju done to the parties 
sheuinil ta tila WE da-aniemend you, if judgment be ther 


Renae iL. eo . me hee eo . | ae 
civen, that Lnen, under your seal, distinctly and opentiv., vou send 


the record and proceet lings aforesald, with all things concerning the 
same. to the justices ot be e Supreme Court i@ United States, a 
4 7 ~~ ’ , 

Lue ( apitol, in the « ) ' Washington. tovether with this Writ. SO 


that you have the same pre said place, bef the } ea] 
on the second Monday of October next, that, the record and pro- 


ceedings aforesaid being inspected, the said justices of the Supreme 
Court may cause further LO be done there ! orre that I 


' i i 
what of right and according to the law and custom of the United 


States ought LO be done. 


Witness the Honorable Morrison R. Waite. Chief Justice of t! 


‘ i 
Supreme Court of the United states, this ~Sth day of May. in the 
year of our Lord one thousand eight hundred and eighty-four, and 
of the Independence of the United States thi tie hundred and 


elghth. 
TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States 
of America for the Nouthern [istrict of 
a o ie alt (ten 
Allowed May 28, 1884. 
ALFRED C. COXE. 
2 | Et mipaters, 7719. U.S. Supreme Cou C. Benziger et al., 
pl'tls in error s. William H. Robertson, d L ih error W rit 
of error. H. J. Basty, aay tee pl’ffs in error, 29 Nassau St., N. Y 
Due service of a copy of the within writ of error is hereby admitted 
this 3d June, 1884. Elihu Root, attorney for d in error. U.S. 
circuit court. Filed Jure 3, 1884. Timothy Griffith, cler! 


UNITED STATES OF AMERICA, 
Southern District of Ne i York. 


. Timothy Griftith, clerk of the ecireult COUT tthe | ited stat 


of America for the southern district of New York, in the second cir- 
cult, by virtue of the foregoing writ of error and in obedience thereto 
do hereby certify that the following pages, n bered from three to 
thirty, inclusive, contain a true and complete transcript of th 


ea 


CHARLES .BENZIGER ET AL. VS. 


records and proceedings had in said court in the case of Charles W 
benziger, depen mga es Martin Benziger, and Louis Benziger, W 
plaintiffs in error, against William H. Robertson, defendant in error, tI 
as the same seca lan AN Gaahand caelk ol file in said office. 


n imony whereof I have Cause d the seal of the said court to 6 
ly becuse tixed at the city of New York, in the southern dis- {| 
trict of New York, in the second circuit, this fourth day of August, 
in the year of our Lord one thousand eight hundred and eighty- 
four, and of thi Independence of the United States the one hundred 


ind ninth 
[Seal of U.S. Circuit Court, South. Dist. New York. ] 6 
TIMOTHY GRIFFITH, CPE. 
\ 
| Superior Court of the City of New York. 


CHARLES BENZIGER, NICHOLAS BENzIGER, MARTIN BeEn- | | 
: eg —o ( 
ZIGER, and LovIs DENZIGER, Plaintiffs, | ae 
against 
WittrAmM H. Roperrson, Defendant. 


To the above-named defendant: 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiffs’ attorney within 
twenty days after the service of this Sun! mons, exclusive of the day 
of service, and, In case of your failure to appear or answer, judg- 
ment will be taken against you by default for the relief demanded 
in the complaint 

Dated New York, 1 March, 1882. 

a. & Be GL 


Plainti ,? lorney. 


x Cn ana - y . | : . AT on one 4 sie 
(OTe and post-olce address : No. 24) Nassau street. New York 


A segues | N. Y. superior court. No.1. C. Benziger & al., 

tiffs, ag 5 W.H. Robert son, defendant. Summons. H. J. 
Realy, flaiutifie attorney, No. 29 Nassau street, N. Y. To W. H. 
Robertson, defendant. Received Mar lf, 1882. U, ». attorney's 


otnee. 
o (123.) 


The President of the United States of America to the judges of the 
superior court of the city of New York, Greeting: 


We, fol certain reasons, being desirous that our eircult court of 
the United States for the southern district of New York, in the 
second circuit, shall be certified of a certain cause commenced be- 
fore you against William H. Robertson, defendant, by Charles Ben- 
ziger & al., plaintiffs, do therefore command you that the record and 
proceedings in said cause you distinctly and openly send to the said 
circuit court, at the city of New York, on the 31 day of March, 
1882, as fully and amply as the same are remaining before you, by 
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WILLIAM H. ROBERTSON, COLLECTOR, &C » 
S Ouperior Court of the City of New York 


CHARLES BENZzIGER, NICHOLAS BENZIGER, MARTIN 
BENZIGER, and Louts Benzicer, Plaintiffs . aoe 


earai 
{i 
? 


Wi_tiAM H. Ropertson, Defendant 


The plaintiffs in this action complainins OL Lilt lef nd: lib. \\ ll- 
lam H. Robertson, by H. J. Begly, their attorney, shows 

That at the times hereinafter mentioned they were copartuers, 
doing business in the city of New York under the firm name and 
style of Benziger Brothers. 

That the defendant was at thi 

. collector of customs.-at the port ans 

That the plaintiffs imported into said por arious goo 

wares, and merchandise in the annexed | particulars men 


. } —— ee | } 
tioned (which Sald Dill Ol particulars ls ae part or this 


complaint), in the vessels and from the | in mentioned, 
} : | ‘ « } . . 
and duly mad entry thereof at the cus sc oh the dates 
therein mentioned. 

TY] : | ' ty 9 . 9 id lef, ve , 8 —~ 4 i ‘ Py myPv IO WY Coat hes 
DAton sul }ewery | it Siti (TeTeC]TIG Lil ih Fe ; ' | Lidiiat Wi sii y 

1 } } 4] i] on | : 
demanded, exacted. and received from the plain .e several sums 


of money in said bill of particulars ment Inder color of a 
statute of the United States for the collectio: | ities on imports. 
which said several sums of money the plaintifl rder to obtain 
possesslon of said merchandise. pan d to the endant, as such 


colleetor, under protest In writing in dus 
re ; . P . . 
Chat thre demand aeeLe. CPXYACLION 1) \ { ' ' i : { bCLELELLL i “cL itl 
amounts of duties were who! 


ri” : . . : ' ’ ’ ' 
hat on the dates in said bill of particulars i@d the pi 


e " . ° : — 
+7 ye} rscy ‘7% risegs 7 "77 ’ ’ " Bra ' :¥ 7 ’ fv ’ 
tiff Pave due hovice Ill WPILINg vo vile Sala Gel LISSALISITil Ol} 
+ | . 3 ’ . . ’ : a 
' : : ’ . 
with his said decision and exaction y appeaied 
+} “cate, ; tha & rotary r tha Ty -~ orrtt aN? 
LOCre Pron LU LLit WeCCTCLATY O| Lilt aes il LbivLOU wWavucs, 
7* F ‘| f ' 4] ; j * } 
amr ’ : . \ ’ : ’ ’ . ‘ 
according vO thie Iori O1 Lit Sua ae ana pro 
Aras 
vided. 
Chat tl is tary of tl l ay 
ict vii - : ’ CC] , i ' + . - i «iy 
| | ¢ | | | 
, : : ; ~ 
pe . au verss ' vial / ii ‘ 1) i ; 7 ‘ i) at 
} ? ? 
’ ‘ ‘ey vTse iey : '» : . ’ , 7 ’ . : : ) . " yyy 
Vi particulars, WiICTCOLI bit ici Uf ‘Ji (iC ~ : i ied sete Jil 
j ‘| ’ , : 
‘s% ey “y i ; i ra ~ " cy Le Oy y*y st ' ’ ’ ~~ | ,iT iz 7} 
SUC) Up peaks + cL irs ’ oo ti } ici ret) : ‘ pil. AiILLIOULTI 
nore than ninety davs hav os 1, Ad ; ’ 
more Loan riiiit \ take bict ¥ t ' LL ot a ~ iit is A : . { pi 
re*% . ' ’ . . P . : 
‘ . " . - + > + : ’ - ’ 4 yi ’ 
That by reason of the premises the said def s justly in- 
‘ - Ds : ' + . 
j ° ; ’ .% : ’ |. A , | " rs ’ 
debted LO Lie Pitiiltit ii* iil re sey VU Lal . if is Lift - tii Sal cd APL Cd 
artic 1. ,* } ae ' | . 24h, Bae y* + $y, : ' ' |» te TT 
particulars Ti 17a, WV i i; Libuei wast .' ij iat : Li bret V LLIW LIS, 
i , 
" _ " " : : 
>} : ’ + ; ’ | ; ; " 
Lil eh | iC ieliad it . ‘ bfciO Li Lie] ‘J 
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BENZIGER ET AL. V5. 


CHARLES 


G [Endorsed :|] No. 7749. N. Y. superior court. C. Benziger 


i j . . at ' 

& al., vs. W. H. Robertson. No.1. Complaint and bill of par- 
ticular: H. J. Begly, plaintiffs’ attorney, 29 Nassau street, New 
York Hon a3 wi Woodford, defendant's attorney. ecelved Mar 
- sank os a ° 7 


- 


0) lL nited States Cireult Court, Southern District of New Yor! 


] ] r it } 
f tif rey) iat | i re by SlLeOW rt i W ood for i1iS 
} ‘ oy | 
. . , ' ’ . - ) } i 
Ol] \ complaint of the plaintitis mn the above-entitle 


rave fr ] , ricel Faial a an _ 
‘*t) LeCeCLO) | Lie Ort QO] Ne \\ York, and. iil sucn Ol lili ( LD LV. >re- 
. 
7 f | 7 ; 7 it > #€) } ‘ ’ | f 7 ' 
nt from the plaintiffs for and on account ol 
41 r : ; ] : ; ' ] : t| ] {| . 7 , " “1 1% 7. rts 
Lo tne United states, under the iaws vtiereol, upon certalh pol il- 


Lions OF merchandise Imported by said plaintiffs into the port ol 
* s . 


New Yo om foreign countries 

Il. He alleges that any and all moneys received by him from 
plaintiffs at the times in said complaint mentioned were paid by 
sald plaintiffs as a di bt due by the m to the United Stat 5. and not 
otherwise. and were received by defendant by virtue of his office as 
said collector. and under the direction of the Secretary of the 
‘Treasury. and for and on account of the United States. and were 


forthwith thereafter and before the commencement of this action, 
or the service of any protest, paid into the Treasury yf the United 
tates ; and Lhoat the amount of said moneys SO received trom plain- 
tifts were the amounts due irom thre m to the United States according 
to the rate of duty imposed by law upon the several articles of mer- 
chandise by them imported and assessed with the duty, and no 


” 
~ 


other sums than duties regularly assessed and ascertained and liq- 
uidated according to law upon the plaintiff’s import entry thereof 
were collected or recelyed by defendant from the plaintiffs. 

[1]. And defendant, further answering, denies that he has at this 
time suthcient information to form a belief as to the precise deserip- 
tion of the merchandise contained in the several packages referred 
to in the said complaint by the marks and numbers and description 


there given, except in so far as to state, and defendant herein, an- 


swering, doth aver and state, that said merchandise was not dutiable 
according to the laws of the United States at the rates specified in 
the col laint. 

LV. And defendant, further answering, admits that plaintifis filed 


‘ 


with defendant certain protests, but he denies that he has sufficient 
information to form a belief as to whether, upon the importations 


in question, protests and appeals were made by the plaintiffs con- 
formable to the laws of the United States, and defendant leaves 


plaintiffs to make such proof thereof as they may be advised. 
V. And as to any other allegations in said complaint contained 
: I 


PT NE eR ESE amie PR te 2. 
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CHARLES BENZIGER ET AL. VS. 


plaintiffs upon the issues in this action. and that he recover the Sul 
of S45 Ss), his taxed COSLS, and have execution therefor. 
rned this 20th day of May, 1854. 


} cy ’ mir aise 
JUCLINCIT _ 


JOHN A. SHIELDS, 
Deputy Clerk. 


i4 [ Endorsed:] United States circuit court. Charles Benziger 
& al. vs. W. H. Robertson. Judgment-roll. Klihu Root, 

United States attorney, for defendant. Costs, $48.85. U.S. circuit 

court. Filed May 20, 1884, 11 o’clock. Timothy Griffith, clerk. 

15 Bill of Lxceptions. 


Cireuit Court of the United States for the District of New York. 


CHARLES BENZIGER et al 
U8 ~1 149. 


Wittram H. Roperrson. } 


Afterwards, to wit, on the 19th day of December, 1883, at a stated 
term of this court, begun and holden at the city of New York, to 
wit, on the third Monday of October, LSS5, before the Honorable 
Alfred C. Coxe, district judge for the northern district of New York, 
duly assigned to hold the October term of this court aforesaid, the 


; 


aforesal | issue SO joined as between the said parties as aforesaid, ius 
by the record more fully appears, came on to be tried by a jury duly 
em panelled and sworn for that purpose, the said plaintiffs being 
represented by H. J. Begly, Esquire, and the said defendant by 
Samuel b. Clarke, Esquire. 

And, in the course of the trial, the said counsel for the plaintiffs 
did take and allege sundry exceptions to the rulings and charges of 
the court, and to the refusal of the court to give instructions to the 

jury as then and there prayed for by him ; which said excep- 
L6 tions are hereinafter severally set forth. 


On the trial the following facts appeared : 

It was agreed that if the jury should find the plaintiffs entitled to 
recover on the main issue the verdict should be subject to adjust- 
ment under direction of the court as to amount and as to perform- 
ance by plaintiffs of the statutory prerequisites to the maintenance 
or sult. 

The plaintiffs filed protests in writing on each entry against the 
exaction of 50 % duties. The grounds of dissatisfaction stated in the 
several protests were as follows: 


Importation }’ r Steamship Bothnia. August , 4 LSS]. 


“ Because said rosaries are not beads and bead ornaments, but are 
manufactures of bore, wood, pearl, glass, and steel, and are, under 
Schedules B, I, K, and M of section 2504 of title 33 of the Revised 
Statutes of the United States, passed June 22, 1874, only liable to 
} r 4 } vert, f OF = . 
duty at the rate of 35, 40, and 45 per centum ad valorem, respect- 
ively.” 


WILLIAM H. ROBERTSON, COLLI 


iin) et _ ; , ek” 
[; iportation pe Steamship Hermod, A 
“Dp Ls -_ ae _ 
Because Sala merchandise, being Mal 
ic] , , th) >| left : mae fF i 
which wood Is the chiel component part, 


. - = ‘ ; io . > Pe ‘Be. , 
is. under Schedule k., of section 2504.” &e 


; , : ce 
and claiming proper rate to be 5». per cent 
er 
rt, 17 Importation / j We if hap {j ' | 
‘ 
i plemo { Is ISS] 


ss > . ~~ ’ ‘ch: > : « » ‘ " ® ‘ 7 
Because sald mercnandise, dvelng’ manulas 


il portion ot ivory. a portion ol peari, a port 


ticn of silver, is under Schedules b, KE, kK, and 


kK. &c., continuing as above, and claiming prop 
per centum, respectiv' ly, 


chit 


i i i 
J Because said } I andis , being a port ] 
" wood is the chief component part, and another | 
“ of bone, is under Schedules K and M,” cont 
claiming proper rate to be 55 per centum. 
: lt was proved that the articles in question we 
. tered at the port of New York by the plaintiffs 
: of Benzigt r Brothers: that they are Comp 
4 chain, and a Cross (the be ads being mstens d OT) 
: intervals); that a rosary Is not complet 
they are used by Roman Catholics in counti 
| they are carried in the pocket when not so 1 
worn or used for ornament. In all cases the | 
nent material of chief value; that they are d 
in religious and devotional articles per 
18 Church, and are not dealt in by those w 


beads and pead ornaments and are nol 
Chat the expression, “ | sav the beads.” Is 


the devotional exercises which are p 
The component materials of the various r 
invoices were as follows: 
l. Beads, olass: chain and CrOss, meta! 
2. Beads, wood; chain and cross, metal. 
». Beads, chain, and cross all of steel. 
4. Beads, bone: chain and cross, metal. 
». Beads, ivory; chain and cross, metal. 
Beads, chain, and cross all of silver. 
Beads, mother-of-pearl; chain and cross, 


tt 
m+ 
. 


~] 


The witnesses for the plaintiffs testified th: 


tion are known to importers and wholesale « 


are dealt in under that name, and are not dealt 


lan doal in ¢! 


of beads; that dealers in rosaries also deal in t! 
into rosaries, but fastened together on a cotto 
sell to parties to be made up into rosaries. 

2—280) 
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Sworn to this 27th day of May, A. D. 1884. before me— 
JOHN A. SHIELDS. 
Il] S. Com oner, S. D. of N. Y. 
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Supreme Court of the United States, 
OCTOBER TERM, 1886.—No. 280 
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CHARLES BENZIGER, ET AL. 


r) a , 
Piamiliiits in kerr , 


WILLIAM H. ROBERTSON, COLLECTOR, ETC., 


BRIEF AND ARGUMENT OF PLAINTIFFS IN ERROR, 


CA RS Dg ae gege 
Re PRR pee ae 


THI 


Supreme Court of the anited States, 


‘ 7s. ' ; - f iwy : : > 
KLRRO 2, Bet ‘ 4 ; | i ? 
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rialtiuts tn trror, 


WILLIAM H. Ropertson. Col 
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BRIEF AND ARGU MENT OF PLAINTIFFS IN ERROR 


THE FACTS 


. , ; « 1 
he articles In question Were Ihiporbved und entered at 
. 7 ; r _ * i 7 ‘tae 7” 
the port cy] New \ ()] K hy\ Lilie ou Pitii oF unde the hirm 
name of Benziger Brothers (fol. 1% 
ryy . . ! . 4 j wi , : "9 
hey are KRUOOWT If) trade and commerce as Rosaries 
" } ryy ; . : } , Fy ; ‘ " ‘ " 
(TOL. 13). Phey are composed Oo! DCaAUS, a metal chain and 
a cross, the beads being fastened on the chain at regular in 


tervals. A rosary is not complete without a cross (fol. 17). 


ah 


They are used by Roman Catholics in counting their 


prayers (fol. 17). 

In all cases the beads are the component materia! of 
chief value (fol. 17). 

The component materials of the various rosaries in- 


cluded in the invoices were as follows: 


|. Beads, glass; chain and cross, metal. 


** ** 


ye Beads. W Or dd : 


3. Beads. chain and cross, all of steal. 


t. Beads. bone: chain and cross, metal. 
5. Beads, ivory; 
6. Beads. chain and cross, all of silver. 


7. Beads, motherof pearl; chain and cross, metal (fol. 18). 


Rosaries are carried in the pocket when not in use, and 
are never worn or used for ornament (fol. 17). They are 
dealt in only by dealers in religious and devotional articles 
pertaining to the Catholic Church, and are not dealt in by 
those who deal generally in beads and bead ornaments, 
and are not known to them (fols. 17, 1s). 

They are known to importers and wholesale dealers as 
Rosaries, and are dealt in under that name, and are not 
dealt in under the name of beads. Dealers in rosaries also 
deal in the beads not, made up into rosaries but fastened 
together on a cotton string which they sell to parties to be 
made up into rosaries. An order for beads would be un- 
derstood to mean these beads and not the made up rosaries 
(fol. 18). 

The defendant exacted duties at the rate of fifty per 
centum ad valor m under the DPrOVISION Ol] the hevised 
Statutes for ‘tall beads and bead Ornainents ” (see R. S.. 


edition 1878, title 33, Schedule M, p. 473). 


, 


The plaintiffs filed protest in writing on each entry 
against the exaction of 50% duties (fol. 16). 
It was stipulated on the trial below that ‘if the jury 
should find the plaintiffs entitled to recover on the main 
issue the verdict should be subject to adjustment under 
direction of the Court as to the amount, and as to the per- 


formance by plaintiffs of the statutory prerequisites to the 
maintenance of suit (fol. 16). 


Assignment of Error. 


The plaintiffs assign for error: 


,* 


|. The refusal of the Court, on the undisputed evidence, 


to direct a verdict for the plaintitis 


2. The direction of the Court to the jury to find a ver 
(lict for the defendant. 


THE ARGUMENT. 


The plaintiffs premise that the only question to be passed 
upon here is the legal rate of duties chargeable on ** Rosa- 
ries. 

We have nothing to do with the validity of the protests 
or any ol the prerequisites to maintenance of suit (see 
fol. 16 

The several grounds stated in 


on the record (fols. 16, 17, 18), not because their validity 


he protests are set forth 


Or sufficiency Is questioned here, but for the purpose of 
elucidation; it being necessary to set forth so much thereof 
as will enable the Court to understand the claim made by 
the importers on each of the seven classes of rosaries In 
dispute. 

SO far. therefore. a case 1s concerned, all prerequl- 
sites of the statute to enable the Di iintiffs to maintain 


their action were duly complied with 


First Point. 


ROSARIES BEING ENUMERATED. SECTION 2499 oF REVISED 


‘STATUTES IS NOT APPLICABLE. 


The official ruling of the Secretary of the Treasury im- 


4 


posing the duty of fifty per centum on rosaries, is found in 
the Synoptical Decisions of the Treasury Department for 


the year 1865, and is as follows: 


ROSARIES. 
TREASURY DEPARTMENT. 
ebruary 1, 1865. 


," our appr al is received ( No. ~P4O5 ‘ dated the {Sth 

ultimo, from the de ision of the Collector at New Y ork, 
ng duty at the rate of yf) per « ent. ad valorem on 

certain ** Rosaries.” 

You claim ‘‘that Rosaries cannot be called bead orna- 


ments: nobody Wears or uSeS them as an ornament: they 


are manufactured for the only PUPpPOse oO} devotion among 
Catholics Thev cannot be classified as beads such as are 
° ' t ; : = tg — : 

Imported on string’s, because tne bead itself IS OF very lit- 


tle value in comparison to the metal and the amount of 
labor that is necessary to make beads into Rosaries.” 
Samples of the articles in question have been submitted 
Lo the « xperts of the Customs, who report in substance as 
follow .} That they ALS composed of beads is apparent, the 
portion of metal assists in constituting the ornament. If, 
however, they are not entitled LO f he classification of bead 
ornaments, then, as’ ‘‘ Rosaries” are not enumerated in 
any of the existing tarifi acts, and as tiv Yale C mposed 
of beads, steel, and other metal, they will be subject to the 
same rate of duty (50 per cent. provided for beads. by the 


concluding clause in the 20th section, Act August 30, 1842. 


The decision of the Collector is hereby affirmed. 
The three samples enclosed in your appeal are herewith 


returned. 
by order, 
lam, very respectfully, 
GEO. HARRINGTON, 
Assistant Secretary of the Treasury. 
To Messrs. BENZIGER BROTHERS ; 
New York. 


The concluding clause of section 20 of act above referred 


to is as follows (5 Stat. at Large. p. obo): 


“And on all articles manufactured from two or more 
materi2is, the duty shall be assessed at the highest rates 
at which any of its component parts may be chargeable.” 

The language of section 2499, Revised Statutes, under 
which these importations were assessed, is identical. 


The case of Arthur vs. Sussfield (96 U. S., p. 128) is 
decisive, that the similitude clause applies only to non- 
enumerated articl S In that case the | Say: 

“On the part of the Government it is now insisted 
that the third and ninth sections of th t of June 30. 
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ed. }). tjO): ** Ma nut e or WwW ood. or of 
Vi hich wood 1s the chief miponent part, noi 


otherwiist provided for. thu v-five per centum 


ad valorem.” 


od Cl iss. Kintire rosary ot steel. 


Schedule E, 25th paragraph—h. $., Tit. 33, @. 
i65: ** All manufactures of steel, or of whigh 
steel shall be a component part, not other- 
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"th Cla Beads, mother of pearl: chain and cross, metal. 
hedule M (R. S., Tit. 33, p. 481, tenth para 
raph from top of page): ‘‘ Shells, manutfac- 
tures of: thirty-1 per centum ad valorem.” 


being enumerated, section 


second Point. 


ROSARIES ARE NOT BEADS OR BEAD ORNAMENTS. 


That they are not beads in fact, the proof is clear. Un- 
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less a piece ot cloth 1S LO he called 


Varn, or watches, 
wheels, and the like. 


As to the articles in question, beads are used in their 
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many Catholics call them beads, and a great many call 


them rosaries. 


©. Don’t the dealers call them rosaries and so catalogue 


them? <A. Yes. sir.” (Record, fol. 19.) 


‘plaintiffs’ proof. But it issubmitted 


This is precisely 1 
thine more than the occasional (not 


that it will take some 
by any means ceneral desienation of those articles cis 
them. and who never 


4 


7 ; ] . 
beads by those who make use of 


deal in them, to fix upon them the name of beads by com 


mercial usage if they are not beads in fact. 

The doctrine of commercial designation has been so 
clearly and repeatedly defined by this Court that the plain 
tiffs do not feel at liberty to consume time b 


y discussion 
of the subject 

200 Chests Tea (0 Wheat 430). 

Elliott vs. Swartwout (10 Pet., 137) 

Curtis vs. Martin (8 How., 106) 

Arthur vs. Davies (96 U. S.., 135) 

U.S. vs. Breed (1 Sumn., 150). 


The judgment should be reversed, and a venzri de novo 


ordered. 


hk. D. MUSSEY. 
Of Counsel for Plaintiffs in Error. 
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Iu the Supreme Court of the United States. 
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Coar Les BeEnzIGER. NICHOLAS BENZI 
Martin Benziger, and Louis Benziger, 
re. No. 280. 
WitttAM HH. RoBERTSON, COLLE 
the port of New York. » 


IN ERROR TO THE CIRCUIT COURT Oi THE UNITED 


STATES FOR THE SOUTHERN DISTRICT OF NEW 
PORK 


BRIEF OF ARGUMENT FOR DEPENDANT, 


The duts on the beads concerning which this suit was 
brought, was levied under a clause in schedule M of the 
tarift act T. 1. O., No. 28l,and is “All beads and bead 
ornaments, except amber, fifty per centum ad valorem.” 
The importers claim the duty should niive been assessed 
at «459 LO. and Ly yy rcent., as manuta tures of olass, metal, 
wood, and silver, under schedules B, E, K. and M. re- 
spectively. The articles were invoiced as rosaries. The 
protest admits they were chargeable with duty, hence the 
evidence that they were called rosaries by dealers becomes 
immaterial. except tO show they were not” by ads or bead 
ornaments,” tor the“ importer must indicate D) his pro 
test the distinet eround of his, objection tO the charge and 
show his intention to claim’the excess (2 Black, 461). 


*}( pov7 


dat tet A 


2 


The beads are the component material of chief value in 
this importation (R. P., p. 9). They were fastened on a 
chain at regular intervals and had a cross appended to 
the chain. The clause “all beads and bead ornaments” 
was intended to include something more than mere beads, 
for the beads without being connected could not consti- 
tute, and are seldom, if ever, used as ornaments. To con- 
nect them with a chain or cord, or by some other means, 
was known to be common, and it was intended that beads 
so combined should be charged under this clause. The 
very nature of the import referred to in the clause im- 
plies some combination of the beads with something else. 
The only addition to what almost invariably is the state 
in which the article is imported as beads is that of a cross. 
It, too, among all classes of Christians is often appended 
to a chain or string of beads as an ornament. Such an 
addition to a string of beads has become almost as com- 
mon as the cord or chain that is used to. combine them, 
[t is attached temporarily or detached by the owner as 
fancy or fashion may dictate. That one particular relig- 
ious sect should use the beads and pendent cross as a 
means to count prayers, should not in the interpretation 
of the customs laws be recognized as a sufficient reason 
why the same article, which is generally understood and 
is used as an ornament, should be withdrawn from the 
classification to which it would naturally belong were it 
not for the particular use made of the combination by one 


sect, 


G. A. JENKS, 


Solicitor- reneral, 
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t in our position, it follows that when the 
' nted his petition to the District Court for an 
d hat interest the bankrupt had in this real estate, 
n nossessed of the legal title to the land, and 
ns to have been conceded by the Supreme Court of 
Did tl tify acqu the | il title to this land by the 
n tt assign ? 
| irs 1 ve the important question in the ca and 
da nst the plaintiff fe the reason that the 
Ye) notice to the defendants of the applica- 
Court for an order to sell this land lhe assignee 
n! red to dispose of what interest the bankrupt had in 
aS i rnee could have disposed of that interest 
ut an f the Court 
7 lil, ‘'y Kr | 
S lt Ba Val i Bank, Newas |} 
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Wh dvantage can result to the estate of the bankrupt, 
iy should the Court interfere? 
fron M/ Mla ¢ ‘ + /\ a 6405 
he general rule unquestionably is to permit a sale of any 
illeged interest in the land of the bankrupt. If he has no 
interest, then no title passes. The question of title is usually 
left to be determined in an action of ejectment 
R sos \ finison, LO NV. i. ee LOT. 
[It seems there are several modes in which the assignee may 
deal with property encumbered with a lien, or in dispute. He 
TY) ‘ ll th Eriry tibiect he he wr oclay ) Wry staf UP 
may sell the property subject to the lien or claim, without any 
order of the Court for that purpose. 
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half interest in said bonds and stock for the sum of one bun- 
dred and thirty-five thousand six hundred and thirty-three dol- 
lars, and at the same time sold to the above-mentioned parties 
composing the firm of Lancaster, Brown and Company, one undi- 
vided fourth interest in the said bonds and stock for the sum of 
sixty-seven ea eight hundred and seventeen dollars, and 
attained the remaining one-fourth interest in the said bonds and 
stock as and for his own property. 

That by the terms of the said copartnership agreement, the sums 
so agreed to be pai id by the said Robert T. Simonton and the said 
Lancaster, brown and Company in purchase of the aforesaid inter- 

est in the said bonds and stock, were by them respectively 
5 agreed to be paid to your orator, Hiram Sibley, on the four- 
teenth day of March, 1873. 

That it was further agreed, and expressly understood at the time 
of said sale by and between your orator, Hiram Sibley, and the said 
Robert F. Simonton and the parties above mentioned, then com- 
ng the firm of Lancaster, Brown and Company, that your ora- 
tor, Hiram Sibley, should retain and hold the said bonds and 
stock as collateral security for the D acne money which were due 
to him from the said Robert F. Simonton and Lancaster, Brown 
and Company respectively. 

Your orators further show unto your honors, that by the terms 
of the said agreement of sale and partnership it was expressly 


~~ 
- 
eat 


agreed that your orator, Hiram Sibley, should have the privilege 
of selling the whole of said bonds and stock at his discretion, at 

any time, and cher te the proceeds to the payment of the 
6 said sums due to him as aforesaid, by the suid Robert F. 


Simonton and the said Lancaster, Brown and Company 
re spectively ; a rebate of seven per centum per annum to be al- 
lowed, if said payments should be received before the said 14th of 
March, 1873. 

Your orators further show unto your honors, that in and by the 
terms of said agreement of partnership and sale, it was further 
understood and agreed by and between your orator, Hiram Sibley, 
and the said Robert F. Simonton and the said Lancaster, Brown 
and Company, that your orator, Hiram Sibley, might, if deemed 
best by him, proceed to foreclose the mortgage sec uring said bonds, 
and to that end might employ counsel, the expenses to be by the 
parties in interest in proportion to their respective property and 
interest in said bonds. 

That out of and from any profits that might be realized upon the 

said foreclosure, the sum of twenty-five thousand one hun- 
j dred and three dollars and seventy-five cents were to con- 

stitute a dividend and be set apart, one-third thereof to be 
paid to your orator, Hiram Sibley, another third to Lancaster, 
Brown and Company, and the remaining third to the said Robert 
F’. Simonton. That any additional profit were to be divided be- 


a, 


a, 
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tween your orator, Hiram Sibley, the said Robert F. Simonton 
and the said Lancaster, Brown and Company in p roportion to their 
respective shares and interest in the said bonds ; ind stock as bas 
inbefore set forth, after payment of a debt to Landini Brown 
and Company, amounting to the sum of $1,348.20, and a debt to — 
‘Western North Carolina Railroad Company for the sum of $881.2 
which said debts were expressly assumed by the said copestnentien 

Your orators further show unto your honors that it was also a 

part of said argument that any loss sustained by the said 
8 copartnership should be borne by the said parties respec- 

tively in proportion to their respective interest and property 
in the said bonds and stock as hereinbefore stated. ‘That it was 
also further expressed, understood, and agreed that, in case the 
proceeds realized from any sale of said bonds and stock, or from 
and upon the foreclosure above set forth, were insufhcient to pay to 
your orator, Hiram Sibley, the sum of two hundred and sey- 
enty-one thousand two hundred and sixty dollars, that being the 
value and amount at which the aforesaid bonds and stock were 
estimated, then and in that case the deficiency should be con- 
tributed and made good by the respective partners, to wit, your 
orator, Hiram Sibley, the said Robert F. Simonton, and the said 
Lancaster, Brown and Company, in proportion to their and each 
of their aforesaid interest and property in the said bonds and stock, 

all of which will more fully appear, reference being had to 
9 copies of said argument of sale an . copartnership hereto at- 

tached as part of this bill of complaint and marked Exhibit 
A and b. 

Your orators further show unto your honors that thereafter a suit 
was instituted on the equity y side of the circuit court of the United 
States for the District of North Carolina, by your orator, Hiram 
an nes another against the Western North Carolina Railroad 
U ompany, and others, to effect a foreclosure of the said mortgage 
of the said road executed in support of said mortgage bonds, and 
compass a sale thereunder; that during the course of the suit, the 
said Lancaster, Brown and Company, at the instance and request 
of the said copartnership, consisting as aforesaid of your orator, 
Hiram Sibley, the said Robert F. Simonton, and the said Lancaster, 

Brown and Company, paid divers large sums of money for 
10 the use of said copartnership, which, in connection with the 

debt which had already been assumed by the said copart- 
nership as due to the said Lancaster, Brown and Company as afore- 
said, made the indebtedness of the said copartnership to the firm of 
Lancaster, Brown and Company, on the 3lst day of October, 
1874, amount to the sum of four thousand six hundred and ninety 
dollars and ninety-one cents; that of this last mentioned sum, the said 
copartnership did, on the 31st of October, 1874, pay to the said Lan- 
easter, brown and Company the sum of three thousand dollars, 
And your orators further show unto your honors that your ora- 
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tor, Hiram Sibley, and the said Robert F. Simonton, and the said 
Lancaster, Brown and Company, constituting said copartnership as 
aforesaid, finding many vexatious delays in the prosecution of the 
said foreclosure suit, on the 3lst of October, 1874, a sale was 
Li effected of the bonds and stock above set forth, at and for 
the price of two hundred and seventy thousand dollars. 
That there was also realized and turned over to your orator, Hiram 
Sibley, upon the sale of said bonds and stock, one hundred and fifty 
thousand dollars, par value, of the capital stock of the Southern Rail- 
way Security Company, which your orator has held and still holds 
subject to distribution in accordance with the terms of said copart- 
nership agreements. 

Your orators further show unto your honors that said capital 
stock of the said Southern Railway Security Company has no 
market value. 

And your orators further show unto your honors, that after said 
sale, and after all the assets of the said copartnership had been fully 
realized and expended in the payment of the debts due by said co- 

partnership, there still remained due to your orator, Hiram 
12 Sibley, on the 31st day of October, 1874, from the said co- 

partnership a sum amounting at that time, principal and 
interest, to twenty-eight thousand five hundred and fifty-five dol- 
lars and ninety cents, of which sum the one-half thereof was and 
still remains due to the said cepartnership, by the said Robert F. 
Simonton. 

And your orators further show unto your honors that there is 
still due and owing to your orator Hiram Sibley from the said co- 
partnership, the sum of fourteen thousand two hundred and sey- 
enty-seven dollars and ninety-five cents, with interest from the 31st 
of October, 1874, which amount is also due to the said copartner- 
ship from the said Robert F. Simonton, or from his estate. And 
that there is still due to your orator Paul C. Winston, assignee of 

the late firm of Lancaster, Brown & Company, bankrupts as 
13 atoresaid, from the said copartnership, the sum of eight hun- 

dred and forty-five dollars and forty-five cents, with interest 
thereon from October 51st, 1874; and that there is likewise due to 
the said copartnership the same amount from the said Robert F. 
Simonton, as and from his estate. 

Your orators further show unto your honors that there are no 
other debts due from or to the said copartnership, and that, with 
the exception of the sums so due as aforesaid from the said Robert 
IK’. Simonton, the affairs of the said copartnership are wound up, 
adjusted, and settled. 

And your orators further show unto your honors that, as they 
are advised and believe, the said Robert F. Simonton departed this 
life, in the county of Iredell and State of North Carolina, some 

time in the year 1876, leaving a last will and testament, by 
14 which he appointed the defendant, Isabella Simonton, execu- 
trix and sole legatee of his estate and effects; that she has 
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duly qualified as such executrix, taken the estate of the said Robert F. 
Simonton into her possession, assumed the burthen of the execution 
of said will, paid off the debts of said estate, except those stated In 
this bill, and, as your orators are informed and so charge, has in 
her hands a large amount of assets belonging to the estate of her 
testator, amounting to many thousands of dollars, which are appli- 
cable to the payment of the debts thereof. 

Your orators further show unto your honors that they have made 
demand upon the defendant Isabella Simonton for an account and 
settlement of the copartnership dealings, and for the payment of 
the amount so due as aforesaid; that your orator Hiram Sibley and 

the late firm of Lancaster, Brown & Company made de- 
1d mand upon the said Robert F. Simonton in his lifetime for 

an account and settlement of the said partnership dealings, 
and for the payment by him to the sai 1 partnership of the amount 
so due by him as aforesaid, but that said demands were refused, 
well by the said Robert F. Simonton in his lifetime, as_ by his said 
executrix since his death, both of whom have constantly refused to 
come to an account with your orator Hiram Sibley and the said 
Lancaster, Brown & Company while in existence, and with your 


orator Paul P. Winston, assignee as aforesaid, touching the said 
partnership dealings. 


To the end therefore that the said Isabella Simonton, defendant, 
may, if she can, show why your orators should not have the relief 
hereby prayed, and may upon the corporal oath, and according to the 

best and utmost of her knowledge, remembrance, information 
16 and belief. full, true, direct and rrect answer, make to 

the several interrogatories hereinafter numbered and 
forth, that is to say: 

First. What amount of assets, if any, of her testator, Robert F. 
Simonton, came into her hands? 

Second. What amount of assets of said Robert F. Simonton re- 
mains undis sposed of, and what amount of same have you disposed 
of in payment of debts and charges of administration ! 

Third. What amount of debts remains unsatisfi 

And to the end that an account may be taken of all and singu- 
lar the dealings and transactions of the said ¢ party shy » from it 
commencement, and that the said defendant, rsabella Simonton, 
may be decreed to pay to your orators the sums which may be 
found due to them respectively from her, your orators hereby 
agreeing to pay to her whatever sum may be found upon taking 
the said account to be due her, and to the end that your 
17 orators may have such other and further relief as the nature 

of the case may require, may it pease your honors to 
grant unto your orators the United States writ of subpcena, issuing 
out of and under the seal of this honorable court, din ected to the 
said Isabella Simonton, defendant, commanding her on a day cer- 
tain therein to be named, and under a certain penalty, to be and 
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appear in this honorable court, then and there to answer all and 
singular the premises, and to stand to, perform and abide such fur- 
ther order, direction and decree as may be made against her, and 
your orators, as in duty bound, will ever pray, Xc. 
WARD & JONES, 
JONES & JOHNSTON, 
Solicitors for Complainants. 


UNITED STATES OF AMERICA, ) 
City, County, AND STATE OF NEW YORK, §~"' 


LS Hliram Sibley, bein 

complainants in the foregoing bill. That he has read the 
same and knows the contents thereof. That the same is true to 
the knowledge of this complainant, except the matters and things 
therein stated on information and belief, and as to those matters he 
believes it to be true. 


= — - , > at 
duly sworn, SAVS ne im one ot tne 


HIRAM SIBLEY. 


. 7 °F ’ . . + . , 
Subseribed and sworn to before me this 28th day of February. 


oo 


[SEAL.] CHARLES M. WILEY. 
Notury Public, N. Y. 


19 E'rj hy f 


Lancaster & Co., Brown, Laneaster & Co., 
Richmond, Va Baltimore, Vid. 
Banking House of 
LANCASTER, Brown & Co., 
No. 1 Kxchange Court. (Exchange lace, pear Broadway,) 


Int. Rev NEw -YorkK,. June 19th, 1872. 


Rt. A. Lancaster, 
J. Wilcox Brown, 
Jas, O. Proudfit, 
J. Campbell Maben. 
This acreement between Hiram Sibley, ot Rochester. I. KF’, 
Simonton, of North Carolina, and Lancaster, Brown & Co.. of New 


pete ° oo 7 inl +* } " ‘ ’ ' : 
Y ork. witnesseth: That the said Sibley agrees to seli to the said 


me 


e nag pe # ; eee eee, mgt TT 
Simonton one-nalr wrerest 1n ail his right and titie to one million 


and fifty-seven thousand dollars of the first mortgage bonds of the 
Western North Carolina Railroad Company, now held by him 
. * ’ ; ’ , . . . . « . 

(five hundred thousand dollars of said bonds being signed by only 


— : } . i - . ; : , ; : ‘ . . ; . 
one trustee. and now in bands of Laneaster. Brown & Co. for sate 
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keeping, and eight thousand one hundred and fifty-eight shares of 
stock in said company, for the sum of one hundred and 
20) thirty-five thousand six hundred and thirty-three doilars, 


payable on the 14th day of March, 1875, and the said Simon- 
ton agrees to buy the said interest and to pay as aforesaid, and the 
said Sibley also agrees to sell the said Lancaster, Brown & Co. ‘one- 
fourth of all his right and title to the said bonds and stock, for the sum 
of sixty-seven thousand eight hundred and seventeen dollars, payable 
on 14th March, 1873, and the said Lancaster, Brown & Co. agree 
to buy the same and to pay as aforesaid. Itis expressly understood 
that the aforesaid bonds and stock soid each party, are to be con- 
sideredas held by Hiram Sibley as collateral security for the prompt 
payment of the said sums of money, and the whole amount of 
bonds and stocks shall be held together, and that neither party to 
this contract shall sell, or in any way dispose of 1 
part of his interest in the same, without the consent of all of the 
other parties; but Hiram Sibley shall have the. privilege of 


o] selling the whole amount of both bonds and stock at his 

discretion at any time, and apply the proceeds to the pay- 
ment of said sum due to him, allowiug a rebate at the rate of seven 
per cent. per annum, if the payments shall be thus received before 


maturity. It is further agreed that Hiram Sibley may, if deemed 
best by him, proceed to foreclose the mot ivage securing said bonds, 
and to that end may employ counsel, the charge for which shall be 
borne by the parties in interest, in proportion to the amount of 
bonds and stock held by each. iil 7 whatever the proceeds of said 
foreclosure may be, or it the bonds are sold, whatever the net pro- 
ceeds of the sale may be, after paying the said sums of money and 
expenses ot foreclosure, they shall be consid red is due to each 
party in proportion as the bonds and stock are now held, but may 

be held by Hiram Sibley as collateral security for the pay- 
Zz ment of the atoresaid sums resper tively, 


: 


Set.) HIRAM SIBLEY 


( Int. Rev ca ws 
( Stamp. J RK. EF. SIMONTON, 


LANCASTER, BROWN & CO. 
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NEW YorK, June 20, 1872. 

Mr. Hiram Sibley having this day sold to R. F. Simonton one- 
half of his interest in 1,057,000 Ist mortgage bonds of the Western 
North Carolina R. R. Co., and eighty thousand one hundred and 
fifty-eight shares of the stock of said Co., and to Lancaster, Brown 
& Co. one-fourth interest in said bonds and stock, he. himself, hold- 
ing the remaining one-fourth interest, it is mutually agreed between 


» 


all the parties that from any pronts arising from the sale, foreclos- 
ure, or any other disposition of said bonds and stock, $25,103.75 
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shall be first set apart, to be divided in three equal parts—Hiram 
Sibley, R. F. Simonton and Lancaster, Brown & Co. each to have 
one-third. From any profits remaining there shall be first paid to 
Lancaster, Brown & Co. the commissions paid by them for sale of 
bonds and tax, amt’g to $1,348.20, and to W. N. C. Rh. Co. $881.27, 
due to said Co.,and any balance remaining shall be divided as 
24 follows: Hiram Sibley one-fourth, R. F. Simonton one-half, 
Laneaster, Brown & Co. one-fourth. In case of loss in this 
adventure, the amount due to L., b. & Co. of $1,348.20, and to W. 
N.C. hk. Co. of $881.27, shall be paid by each of the parties in 
proportion to their interest, and in the same proportion any defi- 
ciency that may exist in the proceeds necessary to return to the 
said Sibley the sum of two hundred and seventy-one thousand two 
hundred and sixty-six dollars. 
pce one, HIRAM SIBLEY., 
( cancelled. ) R. F. SIMONTON., 
LANCASTER, BROWN & CO. 


And, on the same day, to wit, Mareh 5th, 1877, the said com- 
plainants hle, in our said court, a bond tor the prosecution of said 
cause, Which bond is in the words and figures following, viz: 

AS Pro’s Bond. 
Circuit Court, 4th Cireuit. In Equity. 
Unrtep STATES OF AMERICA, ) 
WesteRN District or Nortu CAROLINA. § 
HrkaAM SIBLEY AND Pau DP. WINSTON, ASSIGNE OF ] 
Lancaster, Brown and Company, Bankrupts, 


Complainants, 
against ( 

ISABELLA SIMONTON, ExecuTtTrRix OF Rozpert F. SI- 
monton. deceased, Defendant. 


Know all men by these presents that we, Hiram Sibley, princi- 
pal, and Hiram W. Sibley and Howard Saunders, of New York, 
sureties, are held and firmly bound unto the defendant in the above 
entitled action in the sum of three hundred dollars, for the pay- 
ment of which we bind ourselves firmly by these presents. Sealed 
with our seals, and dated this twenty-eighth day of February, 1877. 

The condition of the above obligation is such that whereas the 

said complainants, above named, have this day brought an 
26 action. and tiled their bill in equity against the defendant 
above named: ; 

Now, if the said complainant shall fail to prosecute the said suit 
with effect or be cast therein, then, and in that event, if the above 
bounded Hiram Sibley, principal, and Hiram W. Sibley and How- 
ard Saunders, of New York, sureties, shall pay, or ‘cause to be 
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paid to the said defendant, all such costs and damages as shall be 
awarded, adjudged, and decreed to be recovered of and against the 
said complainants, then this obligation to be void, else to remain of 
full eftect. 
HIRAM SIBLEY. [SEAL. ] 
H. W. SIBLEY. [SEAL. ] 
HOWARD SAUNDERS, [SEAL.] 
In presence of 


H. M. WILEY. 


STATE OF New YORK, ) 
City AND County oF NEW YorkK, § 


On this the 28th day of February, 1877, before me, personally come 
Hiram Sibley, Hiram W. Sibley, and Howard Saunders, to me re- 
spectively known, and known to be the persons described, and 
27 who executed the tore: on: La instrument, and severally uiC- 
knowledged to me that they executed the same. 
[SEAL. ] CHARLES M. WILEY, 
Notary Public, N. Y. 


r 
on, 
| 
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And thereupon at the request and by direction of the said com- 
plainants, by his solicitors aforesaid, a writ of subpcena was issued, 
in pursuance, of the prayer of said bill of complaint, against the 
said defendant, returnable on the first Monday in April, A. D. 
1877, which subpcena is in words and figures as follows, to wit: 


tim, VAT 


) ts ; Suvhbpend 

UNITED STATES OF AMERICA, } Fourth Circuit 
y . rOUrth i + | 

WestTeRN District oF Nortu CAROLINA, § 


The United States of America to Roxana Simonton, executrix of 
Robert K’. Simonton. rman ot the county }| Ire lel ll, and State 
ot North Carolina 
We command you, and every one of Vou, that you appear be- 

fore the Judges of our Circuit Court of the United States of America 

for the Western District of North Carolina, at the office of the 
clerk of the said court, in the town of (zreensboro, in said district 
on the first Monday in the month of April next, to answer the bill 
of complaint of Hiram Sibley, a citizen of the State of New York, 

Paul P. Winston, ry of Lancaster, brown and Company, 

citizens of Richmond, State of Virginia, said firm being composed 
RK. A. Lancaster, P hillip [. Wright, and J. L. Williams, citizens 

of State of Virginia, John Wilcox Brown, State of Maryland, J. 
Mebane and Jas. O. Proudfit, of the State of New York, filed in 

the clerk’s office of said court, in said town of Greensboro, then 

‘) 


a 
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and there to recover and abide by such judgment and de- 
29 cree as shall then or thereafter be made, upon pain of judg- 
ment being pronounced against you by default. 

To the marshi al of the western district of North Carolina to exo- 
cute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States at Greensboro, in said district, - 
the first Monday in October, 1876, and in the ninety - year of 
the independence of the United States. 

[ssued the 10th day of March, 1877. 

[SEAL.] ; JNO. W. PAYNE, 


On the said subpena the following endorsement appears, viz : 
“Received the 19th day of March, 1877; executed the 19th 
day of March, 1877, by leavinga copy hereof, together with a copy 
of the complaint, with Roxana Simonton, executrix of Robt. F. 

Simonton, dee’d, deft. 
R. M. DOUGLAS, 
U. 8. Marshal. 
By JNO. C. BARKLEY, JR., 
Spe cial Deputy Marshal. 


dU Agr ement ext nding time to qa Answer. 
Sauispury, N. C., March 31st, 1877. 


JNO. W. Payne, Esa. 
Dear Sir— 
In the case of 


HirRAM SIBLEY AND OTHERS ) 
rs 


RoxANA SIMONTON, Ex’r’x, , 


You will please to enter the names of attorneys as follows: for 
defendant, Blackmer and Henderson, J. M. McCorkle. Also 
enter following by consent of both parties: “ Deft. allowed till 
rule day in May to file answer, and if not otherwise notified the 
time will be extended till rule day in June for answer.” 

Yours truly, 
LUKE BLACKMER, 

Filed April 2 nd, 1877. 

JOHN W. PAYNE, Clerk. 


And afterwards, to wit, on the 10th day of May, 1877, 

31 the following further proceedings are had in said cause, in 
sald cire uit court: This day Gomes said defendant by her 
solicitors, ‘I’. 8S. Tucker, J. M. McCorkle, and Blackmer and Hen- 
derson, and files her plea and her answer to the said bill of com- 
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plaint, which said plea and answer are in the words and fi 
following, to wit: 


ov Ansiw 


Cireuit Court of the United States, Western District of North Car- 
Olina. In equity. 
To the Llonorable. the Judges of sald Court 
rainst Roxana Simon- 
ton, executrix of Robert F. Simonton, the defendant reserving to 
herself all right of exception to the many errors in plaintiff's bill 
contained, answers and says: 

The allegation relative to the copartnership and the parties com- 
posing it with their respective interest is believed to be correctly 
stated, but the allegation of plaintiff, Hiram Sibley, that he was 
the owner of eight thousand one hundred and fifty-eight shares of 
the capital stock of the Western N. C. R. Road Company is not 
admitted to be true, but 1s expressly denied, and the defendant 
states that she is informed and believes that the plaintiff, Hiram 
Sibley, did not at the time alleged, nor at any other time before or 
since own the 8,158 shares of stock referred to, or any part 

thereof. 
33 Defendant is not enabled to or admit that her testator con- 
tracted to pay the sum alleged for a one-half interest in the 
bonds on said R. road, without obtaining at the same time a one- 
half interest in 8.158 shares of the capital stock of said W. N. C. 
R. R. Company. 

Defendant admits that Hiram Sibley was, by the terms of the 
copartnership, authorized to retain and hold the property of the 
copartnership as collateral security for the purchase money due 
him by the other members of the company. 

Defendant admits that Hiram Sibley was authorized to sell the 
property owned by the company at his discretion, at any time, and 
to settle up the copartnership. And defendant states that as 
Hiram Sibley, under this authority, did sell the property of the 

company, it was his duty then to have settled and closed up 
3 the business of the company; and she alleges that, as she 

is informed and believes, if her testator had then, at the 
date of the sale of the bonds, received what was justly due him, 
he would have reeived a ( large sum of mon VY as his share of the 
profits of the adventure, 

Defendant admits that Hiram Sibley had the ri: 


In the case of Hiram Sibly and others ag: 


eht, under the 
contract, to employ counsel, the expenses of which, as all other ex- 
penses of the company, were to be paid by him out of the profits 
of the adventure, if profits should result, but in Case of loss upon 


the adventure, then all expenses were to be pala by the company 


in proportion to the interest of each member. but this defendant 
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charges that Hiram Sibley should have paid all attorneys’ fees as 

well as all other expenses arising from the operations of the com- 

pany, out of the —_ amount of profits he had in his possession 

after the sale by him of the bonds and the pretended sale 

39 by him of 8,1: 58 shares of the capital stock of the W. N.C. 
RK. R. Co. 

This defendant states that she hi: d no knowledge of the amount 
the company owed to Lancaster, brown & Co., nor of the amount 
owed elsewhere; but she again asserts that she has been informed 
and believes that Hiram Sibley had ample means arising from the 
sale of copartnership property to have paid off all charges against 
the coparthe rship of whatsoever character and amount they might 
have been and still havea surplus of the profits to divide, amount- 
ing to one hundred thousand dollars, or some other large sum. 

This defendant denies that one hundred and fifty thousand dol- 
lars of the capital stock of the Southern Railway Security Com- 
pany was turned over to Hiram Sibley as the property of his com- 
pany, but she is informed and be lieves, and so chi irges, that Hiram 

‘ibley received the one hundred and fifty thousand dollars 
36 of capital stock of the Southern Railway Security Company 

as cash at its par value, or, if any discount whatever was al- 
lowed him on said stock, it was not exceeding two and one-half per 
cent., for she has been informed and believes, and so charges, that 
Hiram Sibley himself declared that he would rather have said 
Southern Railway Security Company’s stock at (973) ninety-seven 
and one-half per cent. than to have the cash, and hence it is imma- 
terial to this defendant whether the Southern Railway Security 
Company’s stock is valueless or otherwise. 

This defendant denies that the said copartnership was indebted 
to Hiram Sibley, on the 3lst day of October, 1874, after the sale 
of the said bonds, in the sum of twenty-eight thousand five hun- 
dred and fifty-five dollars and ninety cents, or any other amount. 
And she also denies that the testator, Rh. F. Simonton, was, on the 
3lst day of October, 1874, or at any other date, indebted to the 
plaintiff Paul P. Winston, assignee of Lancaster, Brown & 
Co., in oe sum of eight hundred and forty-tive dollars and 
45 cts., or any other sum, on account of the copartnership, 
Hiram Sibley he iving been required, by the terms of the copartner- 
ship, to |pay all expenses incident to the adventure out of the 
profits that might be realized, and the profits were vastly larger 
than was necessary to enable Hiram Sibley to pay off all expenses, 
liabilities, and debts of the copartne rship. 

oe it has no such inform: ition as will enable her to state 
whether there are any debts due to or from the copartnership, but 
she 2 won that neither her testator in his lifetime w: as, nor his 
estate since his death is, indebted to said copartuership on account 
of said copartne rship 1 In any sum to any person or company what- 
ever, but that said copartne rship was, on the 31st of October, 1874, 
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indebted to her testator in the sum of from fifty to sixty thousand 
dollars, with interest from date at seven per cent., and that the 

same amount is still due to her testator’s estate, and she is 
88 unable to state the amount due her from plaintiff, Hiram 
Sibley, or from the copartnership with any greater accuracy, 
for the reason that Hiram Sibley has had the entire management of 
the copartnership adventure in his hands, and her information is 
derived from oft-repeated statements of her father and others, that 
a large amount is due her from Hiram Sibley, on the copartner- 
ship adventure, which she will endeavor to prove. 

[t is true as alleged in plaintiff’s bill that Robert F. Simonton 
departed this life in the county of Iredell, State of North Carolina, 
in the year L876; that he left a last will and testament in whie 
appointed this defendant executrix and sole legatee of his estate; 
that she has qualified as such executrix and taken the estate of the 
said R. F. Simonton into her possession, and has assumed the bur- 
then of the execution of said will. 

She submits that she has in hands a considerable amount 
39 of assets and property that can be reduced to asssets, but 
she has been advised by her counsel and was informed by 
her testator, in his lifetime, that the estate Was, and 1s, insolvent, 
and she believes such to be the fact; and, under such information 
and advice, she is treating the estate as insolvent : anc she further 
states that she has no such amount of assets and property as will 
enable her to pay any of the debts of the estate in full, and she 
therefore respectfully asks of the honorable court that if any judg- 
ment or decree shall be rendered against her in this, that it may be 
restricted to a pro rata amount with all other creditors or debts of 
equal dignity. 

Defendant denies most emphatically that either her testator in his 
life time, or herself as his executrix, ever refused to enter into a 

full and tair settlement of the copartnership dealings, for she 
40 expressly asserts that her testator used all means im his 

power, short of a resort to the courts, in his lifetime, to ef- 
fect a settlement, and she herself has been so anxious to effect a 
settlement of the business since her qualification as executrix that 
she has sent one of her attorneys and a competent witness with 
him to New York expressly for the purpose of making settlement ; 
and she alleges, upon information and belief, that while a day, hour, 
and place certain were fully agreed upon and understood between her 
attorney and witness and the said Hiram Sibley, and he, the 
said Hiram Sibley, being, on the morning and day so agreed upon 
as the day of meeting, at the place, or in the immediate vicinity of 
the place where the meeting was to be held, left the said place by 
railway and went to some remote place without notice or excuse to 

the par ies who had traveled so far to meet him. She says 
4] now, as she has ever said, and as her testator said before 

his death, that she has ever not only been ready and willing, 
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but anxious to settle this business. She admits that she has denied 
the justice of the claims of plaintitts, and has declined, under 
legal advice, to pay any part of them, asserting and believing that 
the copartnership is very largely indebted to her. 

In answer to the direct interrogatories in plaintiffs’ bill con- 
tained defendant says she is unable to state what amount of assets 
have gone into her hands, for the reason that she regarded the unset- 
tled claim against Hiram Sibley, amounting to more than $50,000, 
as a part of the estate, and this claim being litigated and other 
large claims being denied and litigated, and many other debts due 

the estate turning out to be on insolvent parties, it 1s impos- 
4? sible to tell with greater accuracy than awild guess the amount 
of assets she has received that will prove solvent and ayail- 
able. But an approximate estimate of the assets of her testator’s 
estate, including liquidated and unliquidated claims, solvent and 


a 


insolyent claims, will reach from $130,000 to $140,000. 


Defendant cannot answer the second direct interrogatory with 
any greater degree of accuracy than the first, but she can state that 
she has made payments upon indebtedness of the estate of her tes- 
tator amounting to about $15,000, including therein some small 
portion of the costs and charges of administering the estate, but as 
to what amount of assets she has remaining she cannot state. 


Defendant is unable to answer the third direct interrogatory with 
any degree of accuracy for the reason that a large amount of in- 
debtedness is claimed as due from the estate: that she does 
43 not recognize and will pay no part thereof, unless required 
so to do by a judgment or decree of some court having ju- 
risdiction over her. The outstanding indebtedness of the estate, so 
far as known and recognized by her, is in the neighborhood of 
$60,000, but her statement of this must necessarily be inaccurate 
for the reason that she does not know how much interest is due on 
the indebtedness. 


Defendant is now and ever has been ready to account and settle 
with plaintiffs, especially with Hiram Sibley, and she prays that 
judgment may be rendered in her favor and against the plaintiffs 
for such sum as may be found due in an equitable settlement, and 
for such other and further relief as may be meet and right. And 
to the extent of her ability as executrix of Robert F. Simonton she 
will stand to, abide by, and perform any judgment or decree of 
this court that may be rendered against her, and she prays that the 

plaintiffs may be required to do the same. 
44 T. 8. TUCKER, 
J. M. McCORKLE, 
BLACKMER & HENDERSON, 
Solicitors for De fi. 
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UNITED STATES OF AMERICA 
STATESVILLE, [LREDELL COUNTY. 
STATE OF NortTH CAROLINA 


Roxana Simonton, being duly sworn, says she is the defendant 
named in the complainants’ bill; that the same has been read to 
her, and she also knows the contents of the foregoing answer, and 
that the same is true, to the knowledge of this defendant, except 
the matters and things therein stated on information and belief, and 
as to those matters she believes it to be true 

ROX AN A —— TON, 
Erecut R. F. Simont i. 


’ 


Subseribed and sworn to before me this the fourth day of May. 
ee -. @ COW LES. 
Clerk U. ; Circuit Court. 
Western District of North Carolina, at Statesvil 


AD And afterwards, to wit. June oth, 1877, the com plain- 
ants aforesaid file in our said court their replication in the 
words and figures, as follows, to wit: 


46 Ri plication. 


Cireuit Court of the United States for » Western District of 
North Carolina. In e om 


HrraM Sisiey, PAvL P. WINSTON, ASSIGNEE ] 
of Lancaster, Brown & Co. 
against 
RoxANA SIMONTON, EXECUTRIX OF RoBert IF. 
Simonton. 


The replication of Hiram Sibley and Paul P. Winston, assignee, 
complainants, to the answer of Roxana Simonton, executrix, de- 
fendant. 

These repliants, saving and reserving unto themselves, now and 
at all times hereafter, all and all manner of benefit and advantage 
of exceptions which may be had or taken to the manifold insuffi- 
ciencies of the said answer, for + se8 eee thereunto, say that they 
will ever maintain and prove their said bill of comp aint to be true, 
certain, and sufficient in law to by answered unto, and the said 
answer of the said defendant is uncertain, untrue, and insufticient 
to be replied unto by these repliants, without this, that any other 

matter or thing whatsoever in the said answer contained, 
47 material or effectual in the law to be replied unto, and not 
herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true, all which matters 
and things these repliants are and will be ready to aver, maintain, 
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and prove, as this honorable court shall direct, and humbly pray, as 
in and by their said bill they have already prayed. 
JONES & JOHNSTON, 
June, 1877. Sol’s for Compl’ts. 


And afterwards, to wit, on the 13th of June, 1877, a notice for 
Injunction is filed in said cause, in the words and figures, as fol- 


lows, VIZ: 
48 Noti it for Injunction, Fe, 


Cireuit Court of United States, Western District of North Carolina, 
lu Equity. 4th Cireuit. 


HirmaAM SIBLEY ET AL... COMPLAINANTS, ) 
we 


RoxANA SrmMontTon, Ex’R’x, DEFENDAN r. ) 


‘Take notice that will will move the cireuit court on Tuesday, 
13th day of June, 1877, at 11 o’clock in the forenoon of that day, 
or as soon thereafter as counsel can be heard, at the office of the 
clerk of said court, in the city of Greensboro 

I. That a decree be made upon pleadings in above case referring 
it to the master to state an account of the partnership dealing be- 
tween the complainants and the defendant’s testator, and to report 
what parts, if any, of such personal estate are outstanding and un- 
disposed of, what debts and all other matters. 

Ll. For an injunction restraining the defendant from disposing 
of the assets and estate of her testator, except under the order of 

this court, to Messrs. Blackmer & Henderson & McCorkle, 
40 sol’s for det ’t. 

And on said 13th day of June, 1877, a restraining order 
and order of reference are made in said cause, which said orders 
are in words and figures as follows, to wit: 


50 Restraining Ord . 


Circuit Court of United States, Western District of North Carolina, 
HrraM SIBLEY ET AL, ) 
Se 


ROXANA SIMONTON, Ex’r’x. 9 


The motion for an injunction in the above entitled cause com- 
ing on to be heard at chambers, the 12th day of June, 1877, the 
counsel for complainants and defendant being heard : 

[t is ordered at the hearing of this motion be continued till rule 


day in July, 1877. 
And that the defendant, Roxana Simonton. executrix of the 
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testimony Is hied, V1Z 


In Circuit Court of U. 8., Western District of N. C. 


tL1IRAM SIBLEY ET Al 
9 
} 7’ . , . 
. 81 ron. Exrx. oF R. | 


rT } : ‘ ] ; y & ~L-] ‘ +? » tap 
"'o Blackmer & Henderson and J. M. McCorkle, att’ys for de- 
as ] Daal 
rendant in the apove named action. 
oo r ] eo] otified that ! hall nr acl ss whe Hee 7 
You are hereby nounes that £ shall proceed, at my ozmce, in 
i 
(are nsboro. On Monday tne ? Oth ISt., al 12 O ¢ lock M.. to take 
ana re cord sucn prope reyldence as tne piaintiil may then and there 
. + * . 
titled cause. when and where you, as coun- 


| 


otfer in the apove en 
’ bad ‘ , . 7 : 
‘| for said detendant. should appear, 
A 
‘ me 7 a ’ ¥ - = 
August 13. 1877. INO. W. PAYNE. 
Re Peres and Clerk. 


i 


54 R of i a Mini f 


‘ > . . . . ’ _ 
Mrs. Roxanna Srmonton, Exrx. 01 
* 7 - 4 
R. F. Simonton. 


eet 


In obedience to an order here _— made in the above cause, [ 
notified the plaintiff and defendant that I would, at my office in 
Greensboro, on Monday, Augus t 2 ), 1877, proceed to take and 
record such competent proofs as the plaintiff should then and there 
offer, at which time and place the plaintiff was represented by his 
att’ys, Messrs. Jones & Johnston, and def’ts -by Messrs. Blackmer 
and McCorkle, when and where the following papers were filed by 
plaintitis, marked A, being a copy of a letter from R. A. Lancaster 
to R. F. Simonton; one marked b, copy of a letter from R. F. 
Simonton to k. A. Lancaster; “C,” copy of an account of Western 
N. C. Rt. R. Co. with Lancaster, tom. & Co.; “ D,” copy of the 
estate of RK. I’. Simonton with Hiram Sibley. 
Whereupon commission adjourned until day of 
> <r 
55 JNO. W. PAYNE, 


‘ommi ssioner. 


And afterwards, to wit, June 5th, 1878, the plaintiffs are filed in 
the words and figures following, viz: 


tled cause. in behalf of complainant 


. ’ } ' } ) . 
+7 ’ 7 *f > Saat © + 
ionton, oO} North ( aroiina, and the firm 
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nterrogatories to be propounded to Hiram 
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nt. 1. State vour name, ave. oc patio 


+) + , , — et? ; . 
nt. 2. State 1f you were joint owner w 


mortgage DOoNdS OT the Western North ¢ 
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pany, and of eight thousand one hundred a 
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7. Explain why the contract hereto att 
and the East Tennessee, Virginia, and G 
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Int. 9. State what was the market value 


» , } ’ 22 : j ’ 
Western North Carolina Railroad Compa 
Ik 72? 


iT. LO, State what is the value of said STOCK 


it. 11. State if the said stock has had any 


» since the 19th June, 1872? 


iT. +4 If you say that you were the OWL 


l one hundred and fifty-eight (8,158) sha 
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the time you sold an interest in the same to RK. F. Simonton and 
ter. Brown X Ln. state trom whom you obtained them, ut 
what time, and all the circumstances connected therewith ? 

Int. 13. State if the agreement between Lancaster, 
+ Brown & Co., R. F. Simonton, and yourself in relation to 
the joint at Iver nture in the Western North Carolina bonds and 


iting: if so, attach the origin: il to your de ‘position 


Int. 14. State if any other agreement or agreements in writing 
was entered into between yourself, Lancaster, brown & Co., and 
R. F. Simonton, in relation to such joint adventure of same date 
as copartnership agreement, or subsequent thereto; if so, attach 
the original thereof to your answer properly identified? 

Int. 15. State whether any power of attorney or other instru- 


‘ id 
ment in writing, in relation to the subject-matter of the joint ad- 
venture was ever executed and deliyered to you by Lancaster, 


| 


Brown & Co. and Kk. I. Simonton; if so, attach the original 
there ft to your answer and li lent tify the sume ? 


| 16. State if you saw said R. F. Simonton and Lancaster, 
Grown & Co., sign any of the several agreements and in- 
60 struments attached to your answer; if so, what instrument 


or acreement did they sign ? 
Int. 17. State if you are acquainted with the handwriting of R. 
Il’, Simonton. If so, state what your opportunities for knowing 
his handwriting were ? 
Int. 18. State if the signature purporting to be R. F. Simonton’s 
to the instrument or agreement attached to your answer are the 
cenuine signatures of R. F. Simonton? 
Int. 19. Do you know, or can you set forth, any other matter o1 
thing, which may be a benefit or advantage to the parties at issue 
in this cause, or either of them, or that may be material to the 
subject of this, your examination, or the matters in question in this 


cause? If yea, set forth the same fully and at large in your 
answer? | | | 3 
JONES & JOHNSTON, 
Sols. for Complain ant, 
Filed June 5th, 1878 
JNO. W. PAYNE, Clerk. 
61 [Interrogatories to A propounded Howard Saunders by 


} +544 5 + . } . x 
plaintiff in the suit of Hiram Sibley and others against Rox- 
anna Simonton, executrix of Rh. F. Simonton, dee’d. 


Int. l. State your name, age, occupation, and place of residence ? 

Int. 2. State if you were in the employment of the late firm of 
Lancaster, Brown & Co. If so, state in what capacity and during 
what pe riod ? 

Int. 8. Examine the account hereto attached, and also examine 
the books of Messrs. Lancaster, Brown & Co., and say if the said 


SIMONTON 


VS. SIBLI 


: ’ | 
i ve ’ 


account is a correct statement of the account of the copartnership 
of Kk. F. Simonton, Hiram Sibley, and Lancaster, Brown & Co., in 
account with Laneaster, brown & Co., as same appears upon 


the books of the last named firm? 


Int. 4. State. if vou know, whether the amounts therein se 


\ 


tor 


were paid by lancaster, brown & Co. tor the said copartn - 
ship? 

62 Int. 5. State if vou ever exh ed the sal | account to Vir. 
Robert F. Simonton, and if so, stat made any obiec- 

tion thereto? 

Int. 4. Do vou know, or can you set forth. any matter or thing 
vhich may bea benefit or advantage to the parties at issue In this 
cause, or either of them, or that may be material to the subject of 
this your examination, or the matter in question in this cause? if 
yea, set forth same fully and at large in your answer? 


Filed June 5th, 1878. 


Circuit Court of 


( ‘arolina. 


IiiRAM SIBLEY AND PAUL 
Assignee of Lancaster, brown & Co., 


, 


Complainants. 


‘i / f nel 


’ 
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ROXANA SIMONTON, EXECUTRIX OF Roprt. 


I 


Interrocvatories TO he 


C. 
behalf of complainants. 


; 
‘ 


propounded 
Mabin and James (). Proudhitt In 


Simonton, deed. detendant. 


! 


2 = 
VV « 


Laneaster, John 


ry . ey 7 ™ by ’ ’ -_ " < 1 
he above entitled cause in 


Int. 1. State your names, ages, places of residence and occupa- 
tions? 
Int. 2. What was your occupation during years 1872, 1873, 


1874 and 1875? 


Int. 3. 


” 


the firm ? 
In 
64 


STOCK 


( ‘arolina? 


Int. 5. Examine the agreement and instr 
tached to the deposition of Hiram Sibley, identi! 
are identified in the said deposition, and 


adventure in Western 
with Hiram Sibley and | 


State if vou were a member 
Brown & Co., New York city; if so, 


member of the firm, and when did you cease 


of tl} firm of Lancaster. 

: ; ys J : 

when did you beeome a 
to be a member ofl 


t. 4. State whether your firm was a party to the joint 


North C 


olina Railroad bonds and 
kK’, Simonton. of North 


ar 
> 


. I 


‘ 


a 
~ 


nt in writing at- 
ty the same as they 


;y I 
whether you were 
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present at the execution of the same or any of them ; if so, which 
ones, and state by whom they were signed? 

Int. 6. If you were not present when said instruments in writing 
or agreements were signed, examine them and state in whose hand- 
writing the signatures are. 

Int. 7. State if you know the handwriting of any of the said par- 
ties ? 

Int. 8. State what your opportunities were for kuowing their 
handwriting? 

Int. 9. State what relation your firm held towards the par- 
bd ties interested in the joint adventure during the time at- 
tempt Was made to sell the said bonds or after the sale? 

Int. 10. State whether your firm had any communications or 
correspondence with R. F. Simonton in relation tothe joint adventure 
in the Western North Carolina Railroad bonds, before or after the 
sale to Wilson? If you say yea, attach to your deposition copies of 
all letters written by your firm to said R. F. Simonton, with the 
original answers received thereto trom said R. F. Simonton? 

Int. 11. State whether any of the letters written by your firm, 
and mailed to R. F. Simonton, Statesville, N. C., enclosed a state- 
ment of the account of the parties interested in said joint adventure 
in the Western North Carolina bonds. If you say yea, attach to 
your answer a copy of the letter so written, together with the ac- 
companying statement, and the original of any answer or answers 

received by your firm thereto from said Simonton ? 
66 Int. 12. State whether you or any one else in your pres- 
ence had any conversation with R. F. Simonton in reference 
to the state of accounts between the parties to the said adventure. 
[If so, state what it was, and whether any objection was made by 
Simonton ‘to the account so rendered ? 

Int. 13. Examine the account hereto attached, purporting to be 
an account of dealings of the copartnership of R. F. Simonton, 
Hiram Sibley, and Lancaster, Brown & Co., with the last named 
firm, and state if the said account is correct? 

Int. 14. State if the several sums charged therein as having been 
paid by Lancaster, brown & Co. on account of the said copartner- 
ship were so paid ) 

Int. 15. State if Hiram Sibley paid said firm any portion of said 
sum so due, and if so, what? 

Int. 16. Do you know, or can you set forth, any other 
67 matter or thing which may be a benefit or advantage to the 
parties at issue in this cause, or either of them, or that may 
be material to the subject of this, your examination, or the matters 
in question in this cause? If yea, set forth the same fully and at 
large in your answer. JONES & JOHNSTON, 
Sols. for Complainants. 
Filed June 5th, 1878. 


JNO. W. PAYNE, Clerk. 
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And afterwards, to wit, June Sth, 1878, the following notice 
of filing interrogatories is issued in said cause, which said notice, 
with the marshal’s return thereon, is in words and figures as fol- 
lows, V1Z: 


HS Notice of filing Tite ry j (tore 


In the Circuit Court of United States, Western District of North 
Carolina. 
Hiram Srpiey AND Pavut P. Winston, Assignee ) 
of Lancaster, Brown & Co., Complainants, 
against “In equity. 
RoxANA SIMONTON, EXEcuTRIX oF RK. F. Sr- 
onton, dee’d. Defendant. 


To R. M. Douglass, Marshal of the Western District of North 

Carolina: 

You are hereby commanded to deliver to Luke Blackmer, esq., 
one of the counsel tor the defendant in the above-named case, the 
notice herewith sent that the complainants have filed certain in- 
terrogatories in above cause in the clerk’s office of aforesaid court 
at Greensboro, N. C., and you will also deliver to him the certi- 
fied copy of the interrogatories herewith sent, that he may file his 
cross-interrogatories, that the proofs in the above case may be 
taken. 

Witness John W. Payne, clerk of said court, at office, in 
OY Greensboro, June 8th, 1878. 


[SEAL. ] JNO. W. PAYNE, Clerk. 


Special Deputation of J). a. Bingle. 


OrricE oF U. 8S. MARSHAL, 
(GREENSBORO, June 10th, 1878. 

lL hereby depute D. L. ingle to execute the annexed process, 
namely: Notice and copy of interrogatories for Luke Blackmer, 
Hsq., in the case of Hiram Sibley et al. vs. Roxanna Simonton, ex- 
ecturix. 

No. 4. Rk. M. DOUGLAS, [L. 8.] 

U.S. Marshal. 


Marshal's Return. 


Executed June 11th, 1878, by delivering to Luke Blackmer, 
Ksq., the notice and copy of interrogatories which was enclosed 
herein. 


R. M. DOUGLAS, 
U. S. Marshal. 
By D. L. BINGLE, 
Deputy Marshal. 
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70 Defendants files the following exceptions to interroga- 
tories, to wit: 
Crrcuit Court oF THE UNITED STATES, 2 ‘ 


WesterN District or Nortru CAROLINA. § 


PauL P. Winston, ASSIGNEE OF LANCASTER, } 
brown X Co.., Complainants, 
against »In Equity. 
ROXANNA SrmMontToON, Executrix or-h. F-. 
Simonton, dee’d, Detendant. 


~ 
ole 
— 
— 
~ 


Exceptions by the defendant t interrogatories to be pre- 
pounded to Hiram Sibley. 

|. The defendant excepts to interrogatory second, in this, that 
said deponent is incompetent to depose to any communication or 
transaction with the detendant’s testator. 

2. The dett. excepts tO interrogatories sixteenth, seventeenth, 
and eighteenth, In this, that said deponent is Incompetent to de- 
pose to having seen deft’s testator sign the paper referred to 1n said 
interrogatories, or to any transaction with defendant’s testator re- 
lative to testator’s handwriting, or to witnesses’ means of knowing 

testator’s handwriting. 
71 3. The defendant excepts to interrogatory nineteenth, in this, 
that deponent is incompetent to testify tO any communica- 
tion or transaction with deft’s testator. 
Cross-interrogatory Ist. Did you not execute the original of an 


- 


7 


exhibit hereto attached, and marked A 2 

FOLK, BLACKMER & HENDERSON, 

McCORKLE & TUCKER, 

Sols. for DD f ndant. 
And afterwards, to wit, June 8th, 1878, a notice to the defendant 

is issued, which said notice and the marshal’s return thereon is in 
words and figures following, viz: 
_ 


In the Cireuit Court of U. S., Western District of North Carolina. 


IirRAM SIBLEY ET AL. ) 
against In Equity. 
ROXANNA SIMONTON, Ex’rx or R. F. SrmMonton. 


To R. M. Douglas, marshal of the Western District of North Car- 
olina: 

You are hereby commanded to deliver to Mrs. Roxanna Simon- 

ton, of Statesville, N. C., if to be found in your district, the notice 


SIMONTON VS. SIBLEY ET AL. 20) 
certified, which 1s herewith sent, noturvil r that she COMmply with 
Suid request, 

W itness John W. Payne, clerk, GG.. OF \] court, 
Jun Sth. Isis 


i ' ’ i> i ;/ ’ 
i , C| | : iJ itis ) ‘ | .< | | 55. 
,»y ° 
? Lr) \ " ‘ " i\ »NiL! 7 ™ 1) ) Xx * ‘ L- ‘ 
> , > 
Hiram Sibley et al. vs. Roxanna Simo! x . 
- | ’ 
No. 5 . M. DOUGLAS L. a 
Ul]. S. Marsi/ 
Murshal’s Ret 
‘ 
hi’< aa 4 ] Toe del 1 7 : rr , ; ; | e 
Kxecuted June 12th, 18738, by delivering \Mirs. Roxanna Sim- 
, , 
¢\? . } ; , . c*% 4 i} Vilis Elle _ i f} i"; i} 


Rn. M. DOUGLAS, 
U. S. V/ rsh rf. 


HitRAM SIBLEY AND OTHERS 


> , av re ° ,** > 
ROXANNA SIMONTON, EX’R’X 0] 


> ’ _° 
4 . ae > 
it. LITT Oli, 


* ’ 
| 
xceptions DY Tit di iendant to the < es to ve pro- 
+ 
} ; | , 7 
, 
pounded § hobert \. Laneaste rO! Viabin, and James O 
i> . ] 24 
rroudn 
, 4 . , . 
he deft. excepts to inte) ; ry Ty hn, eignt, nine 
t _ 7 me . + 
toy) na | ‘ : rnd \ , . ) * : . _ 
ti, aht il Cit yelieg chil L ay e i biasst ~ it Or Sci { - 
t Lannea ‘ 0 spatian » +1 44 ++] An 
por nts to depose to any communication o1 ansaction with deft’s 
: 


+ 


testator, to any means de 


; Onents May bave Had oO} knowing tes- 
tator’s handwriting, to a 


iv letters written to deft’s testator. or to 
any eonversation QO} any Kind touchin y Lie miatte rs in controversy 
with detendant’s testator. 

+) ryy ' . ame , . 7 — P 
2. Lhe defendant excepts to interrogatories thirteen, rourteen, 


‘ 


- 


fifteen. because deponents are incompetent cs che pOSse to anv com- 
' 
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munication or transaction with deft’s testator, or to any matters of 
account or de ali 1S between deponents or the firm of which 
15 ~ y were members with deft’s testator, as alleged in said 
interrogatories. 
ord. Th e deft. excepts to interrogatory sixteen if the answers 
thereto require deponents to speak of any communication or trans- 
action with deft’s testator. 
FOLK, BLACKMER & HENDERSON, 
McCORKLE & TUCKER, 
Soirs. for Defts. 
Cross-inti rrogator pe ta hi propound l to Howard Saunders. 
Ist. Had you any interest in the late firm of Lancaster, Brown 
WN Co. when you were ll] l their Cimip lovment. or have you pions 


« 


erest since your en ipl yment, or have You now or ever had 
any interes sr in tne “ar ee nture ot the \\ estern North Carolina Nail 
} 
a 


: ; ’ . ; ’ 
hoad bonds, Lt) whic 1 Hir: ty) S) ly ve and Lancaste r. Drown & UO.. 
nad | I’, Simonton were interest ns ¢ 


# 
i 
6) ; j . . . . } } + an p 
? It denonents respond ves. then defendant ex: epts to eac h and 
: : ‘ 


‘ 
.% ' : ‘ . : 4 xo ‘ ’ ’ , - 
ail the wmterrogatonries alter 1nterrogatory one, vecause aeponent 1S 
. , tant ¢ in » ' trea rncacgt AY CPAMmMi1Nnieatia 
mMconipetent to Ge} se to any transaction or communication 
— " : . 4 
(0 ot delits testator, 


FOLK, BLACKMER & HENDERSON, 
MceCORKLE & TUCKER 
Solrs. for Deft. 


JOHN W, PAYNE, Clerk. 


A} »+ Ff y* aren aret a wit i ‘ t} n fir r F . f XN aa } 7 he 1¥78 
j PANG GhL LW ¥ ah Cis. Sap WY Bhke ii Lit its Ciii\ {) j OV TIDE - r 
I Oe ee en Ra eS Ee SES 1 which co! 
commission to. take depositions in said cause is issued. which com- 
e 
. ’ 


: + .% a7 ' ; - : :% } "ha ‘ . a hs : ‘ ’ 
mission and di positions thereunder, and exhibits atta hed, are In 


the words and figures,as tollows, viz 
Sa eee ’ - P ’ *,* 
(4 Commission to take Denpositions 


Cireuit Court. October Term, I878. 


SratTeE oF NortH CAROLINA. ) 
WESTERN District oF NORTH CAROLINA. § 


a 


To Charles Nettleson, 150 Broadway, New York City, greeting: 


We, re se special trust and confidence in your integrit v, do 
sathori : and empower you to cause to appear before you, at 
ich time aud place as you may appoint, and. on oath to examine 
touching all such matters and things as shall know of and 
concerning a certain matter of controversy in our United States 


Circuit Court for the Western District of North Carolina, now 


pending, wherein Hiram Sibley and another are plaintifts, and 


SIMONTON VS. SIBLES cz At 


L , —— , 2 ’ - } ; 
hoxanna Simonton execulrlx ol ie lH’. Simonton, is Cit tendant, and 


tine ae it SLTOU lh Writing by you 80 taken, the same to transmit 

sealed with your seal, to our U.S. circuit court to be held for the 
, be atoll > KI } Desens ti 4] . 

Western District of North ¢ arolina, on the first Monday in 


ft. December next. 
Witness John W. Pavne, clerk of said court. at office in 
(zreensboro, Ist day of November, Anno Domini. 1878. 


SEAT JNO. W. PA YNE, Clerk. 
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lst. In answer to the first interrogator says: My name is 
Iliram Sibley lam twenty-one vears of ag lam aftarmer by 


> | ~ ] j ’ ‘ . | . ] 
2d. In answer to the s ma uth: I was the 
. ~ - . cas 4 . l 4 }" «, . — ’ i iF 7, + 7... 
omc owner with to bale LOU » a LO ana sAUCASLEP, 
a ' rey? 057.000 ft +] Croat 1 race | | 
rown & Uo. Of SLY. rT eC 1] rage bonds OL the 
7 ’ ; ‘ 2S D an I > . , ‘ . . 
Western North Carolina Railroad Company, and ot an assignment 
of a certincate O} Slo Sriies YO iit ipitat stock oT tne 


s] same company, owned and held Va us shareholders 


and by them assigned to 8. McD. Late, a by said ‘Tate as- 


7 


ne answers and sa Ss: | sold the 
interest of Simonton, Lancaster.  B rown & Co. and myself in said 
bonds and stock on — dist day of October, 1875, to Kdward 
Mathews, of the city « ‘New Y ork, and received in payment there- 


F * : ’ ; j . ’ ] ‘% . | '% , ’ ] 
for the promissory notes of said Mathews for the sum of two hun- 


—— i 
lo the third interrogator 


’ 


; } ] ? ~~)” } ii . »* oe i ; . ‘ 
dred and seventy thousand ($270,000) dollars, secured by a second 


. ’ , ° bad 
: rye . + * ’ “.? ' ‘ : ;” yf . 
mortgage given TO me DY said Mathe Ws on real propel LV, Sltuate 1h 


into a contract in writing. dated November ith. 18/2. with R 7. 

Wilson and The East Tennessee. Virginia and Georgia Railroad 
Comp ny, for the sale of the said bonds and stock, which 

82 contract is annexed hereto and marked “ Exhibit A,” * No- 


vember o7Tth. IS75. a N. Co wy i 

The reason why the contract was not executed or fully performed 
that said R. T. Wilson and said last named railroad company as 
well as the Southern Railway Security Company, to whom the said 
Wilson had assigned his interest ther in. failed to keep and perform 
the provisions of that contract on the part of said Wilson and said 
railroad company. 

5th. To the fifth interrogatory he answers and says: 

[ received no money upon the contract last ment Hed. | re- 
ceived one hundred thousand dollars par value of iho canted stock 
of the Southern Railway Security ee no more, for ac- 
count of myself, R. F. Simonton, and Lancaster, Brown & Ci 


6th. ‘To the sixth interrogatory he answers si Says: 
The re Was no market value of 1 that stock at the time I received 
It. The highest price 1 ha it I know of that stock selling since 
oft that day, was 25 per cent, | have heard of no h igher price, 


7 
i 

; ' } 
; 


and that price only tor comparatively Smal torts 
On the 3lst of October, 1874, I received a dividend of three and 
one-half per cent. in cash on the stock of the Southern Railway 
Security Company, amounting to thirty-five hundred dollars. A 
stock dividend of fifty per cent. was also made, making the amount 
of the stock one hundred and fifty thousand doll 
Who dividvud of Giisteies iandved dollars above 1 


i 
; . ae 
the money that | have ever received on account of the said st ele 


ia?s. 


7+ 1 o> ie 

and 1t has been credited In my account rendered under date ol 
z < onal " 

October d5lst, 18/4 


rh. ] i | ' re » & aa gon 4 ‘ :, 4 | : 
| ne soutnery Railway security OT pan \ STOCK amounting {Tro 


_— : -P . «# . fh | . } ' | ae 
Olle nundred and nit ‘ thousand dollars, bas not been sold and Is 
: ‘ ' ; 
i 


} , > . + . 
st) In mv hands for distribution | do not reeard it as of an\ 


7th. To the seventh interrogatory he answers and says: 
The reason why the contract named in this interrogatory 
84 recites the receipt of one hundred thousand dollars, is that 
it was so stated at the special request of Kh. T. Wi ison, Who 


] . ? - “7 i . <% t a — t ' ¢ 4} : 
aesiread to nave that amount appear io tie Contract as the sum paid 


thern Railway security Compa 


ry scoh él » I 
Stn, lo the eighth interrogatory he : sand Ssavs 
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> , ; ; , 
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P ' : 
: ? ' } : 
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1] . p ‘ . —_ + \i fF) } M4 o a1 
holders, and Vy them assigned to ss, . Li) tL Lace, allt by Loe 
>. ON , “ ; | a % 
Salad late SSI Lt i to hie, which assignment was procured from Vb 
ry ; ’ S ’ 
late (by Mr. Simonton, in pursuance o te ment made to m¢ 
‘ ‘ 
7 . * . ’ . ; ' 4 
DY Simonton to wnduce me to ovuyv the vonad \Lr. Simonton was 
| a , . : ; 1 ; ¢ q | | 7 
present Wien tne ASSIVTIEe! Wiis (if ay t : 7 UO) \ [ i » abl 
" . . ) ' . t i ’ ve ’ 
Saw tne instrument ana approved of It, al > i Was PIgtil 
Ps + 
Rule tou 
tn. we re ninth wnterrogator swers and Says 
- ry ’ , \ ’ 
RS hat the stock of the Western N Carolina Ral id 
7 , ‘ ; , f ~e 
" » ' ; +) 
(ol 7 any nad no vaiue on tir } Jur . 18 (2. 
LOtk l‘o the tenth interrogatoryv he at : | says 
ryt _ , P 
y st SiLidl sit Pa * tics rid) Vaiue cil if >. ' ‘ 
2% . ’ 
llth. Lo the eleventh interrogatory | vers and says: 
r > > > , | | } } + . 
hat t Sad SLUCIA nas ma I} , hia ‘ ; citi time siti t 
: | i "7 é) 
tiie in oO af it LS; 5 


| obtained the certificate tor the eight thousand one hundred and 


. . as 4% . » oe del 
nitv-elge@nt shares Of Stock Trom Bs. MebD. Late on or about the l?th 


j . ~~ @> : i > | - ; ‘ : ‘ | 

day of April, 1872, 1n the manner des bed 1h my answer fo tne 
} i - —" s . ‘yy Ae ie - ™ > . - 1 . 

ewrhth mterrogatory. ihe certineate Was ieit Wilh Lancaster, 


12 ' ' > ea | , ‘ } ” , , salate 
HDrown WN ( ‘?, Tol sate Keep iy. al} | if Licis ' Vr (>i Piisiala. } 


| ; } ’ 4 
Kx maed., exc pt qaute, 
hs ry% ; } ° ’ , 
sth l‘o the thirteenth iterrovatory nea vers and S8avVvs: 


ryt 1 ; » : +*, 
} : ae wae tits . . . ' - _ ; , . ’ ; ’ 
[hat the agreement between Lancaster, Brown & Co., R. F-. 
. $ ‘ , ’ ’ : +, ’ ’ >} > " 4 , e+ oe 
Simonton, and mvyseit, 1n reiation to the jomt adventure, 


’ 


: . on ——- . 4 : i, , . - . 3 | ‘ | : : .% 
“> Was 1h Writing, and dats d July iit lL, 15644, aNd 18 hereunto 


. : ly at i¢ ‘ > . ; 1 i ‘ . . . 
and the suid witness says “tha salud agreement 1s 


annexed liere the witness produced an original paper dated June 


pet 


° 7°) ‘ "i bf 4 ;) _— lL, s tae ‘ yy" ve ol 
20th, 1872, and says that the same its the original agreement calle: 


I 


et} SIMONTON VS. SIBLEY ET AL. 


A power of attorney in writing, in relation to the subject-matter 
the joint adventure, was executed and delivered to me by 
Sf Laneaster. Brown & Co. and R. F. Simonton. It is dated 

October the 3rd, 1874, and is hereunto annexed. ‘The wit-. 
roduces a paper writing, and says: It.is the said power 
of attorney, and is the original one, and [ now identify as such. 
Said exhibit is hereto annexed, and marked “ exhibit 1), U. me 
Comr., Nov. 27th, 1878.’ 

(Exeluded.) 

l6th. To the 16th interrogatory he answers and says: 

[ was present when the two contracts above named, June 19th 
and June 20th, 1872, were executed, and saw R. F. Simonton and 
Lancaster, Brown & Co. sign them. 

‘They have already been identified by me on this examination 
and marked Exhibits “ B” and * C,’ November 27th, 1878, C. N.., 
Coia’r.”” 

17th. To the 17th interrogatory he answers and says: 

[ am well acquainted with the handwriting of R. F. Simonton ; 

I have frequently seen him write and have received letters 
SS from him. 
18th. To the 18th interrogatory he answers and says: 

The signatures purporting to be R. F. Simonton’s to the instru- 
ments or agreements attached to my answers are the genuine signa- 
tures of R. F. Simonton 

19th. To the 19th interrogatory he answers and says: 

Mr. Simonton was present in New York, and with Lancaster, 
Brown & Co. acting as his agents, personally urged me to purchase 
the bonds and take an assignment of the shares of stock trom Mr. 
Tate, and agreed as an additional inducement to take an interest 
in the purchase as subsequently defined by the contract entered into 
which [ have already identified and is marked Exhibit « B,” Nov. 
25th, 1878, C. N,, Com’r.’ 

Mr. Simonton, after the execution of the contract of June 19th, 
1872, personally urged me to proceed under the authority given in 
the said contract to effect a sale of the bonds, and stated to me that 

Lancaster, Brown & Co. would act as his agents in all mat- 


SY ters relating to the same. ‘An etfort was made to negotiate 
a contract for a sale of the bonds with General George W. 


? 


Cass, then acting as the agent of R. T. Wilson in Europe, by the 
terms of which contract a payment down of one hundred thousand 
dollars was provided for. 

This contract Mr. Wilson, upon his return, declined to execute ; 
but subsequently offered to pay down one hundred thousand dol- 
lars of the stock of the Southern Railway Security Company, as 
an earnest of good faith and to enter into a contract to undertake 
a consolidation of the Western North Carolina Railroad with the 
North Carolina Railroad, and to pay two hundred and seventy 
thousand dollars for the bonds and certificate of stock belonging to 


simonton & Laneaster. brown & ( » aNd myvsell. out it the first 


proceeds of bonds, to be placed upon th nsolidated property, 
but reserving to himself and his successors the right to be reheved 

of all liability, under the contract, in the event of failure to 
00) ettect a consolidation and sale of the bonds within two 


years. 

Mr. Wilson, or the Southern Railway Security Company, which, 
under the terms of the contract, was Opt rly subrogated to his 
position, tailed to comply, and the Wilson contract expired by its 
own terms, and I subsequently effected a sale of the bonds and of 
the certiticate of stock to Edward Matthews, tor the same sum of 
two hundred and seventy thousand dollars. 

The Southern Railway Security Company stock, forfeited to 
me under the Wilson contract and its proceeds, except as hereto- 
tore stated, remained in my hands. It was my wish to realize at 
once upon the stock of the Southern Railway Security Company, 
and I frequently urged the sale of the same. 

Lancaster, Brown & Co., for themselves, and in their capacity 
as agents for Mr. Simonton, did not deem it advisable to otter the 

stock for sale, and so stated during various interviews and 
9] in their letter to H. F. Atkinson, my financial agent, of Au- 
gust 15th, 1873, bereunto attached, and to which I refer. 

The witness here produces said letter from Lancaster, Brown & 
Co., dated August 15th, 1873, and identifies the same as the origi- 
nal, and it is herewith annexed and marked “ Exhibit E, C. N., 
Com’r, Noy. 27th, 1878.” 

The witness continues and says: No objection was ever made by 
Mr. Simonton to the correctness of the statements or accounts 
rendered to him by me or for my account 

The account, a copy of which is hereunto annexed, was sent to 
Mr. Simonton on the 23d day of February, 1875, and was never 
objected to by him. 

Here the witness produces a paper and identifies it as such copy 
of the account sent to Mr. Simonton, and it 1s hereto annexed, 
marked * Exhibit F, Nov. 27, 1878, C. N., Com’r.” 

To the several cross-interrogatories addressed to him, the wit- 

ness, Hiram Sibley, answers as follows : 
92 Ist. ‘To the first cross-interrogatory he answers and says: 
[n pursuance of my agreementand sale to Edward Matthews 
referred to in my answer to the third interrogatory, | subsequently 
executed an instrument in writing to Mr. Matthews, but I have no 
means of knowing whether the paper shown to me is a copy of the 
original paper referred to in this cross-interrogatory as “ Exhibit 


A,” but I presume that it is. HIRAM SIBLEY. 


I hereby further certify that the foregoing deposition of Hiram 

Sibley was then and there reduced to writing by me in the presence 
i 

of the deponent, said Sibley, and was by me carefully read over to 


t)s) 
w) 
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the said deponent, and that the same, after such reading, was sub- 
scribed by the said deponent in my presence, and sworn to before 
me on this 27th day of November, 1878. 


CHARLES NETTLETON, 


: . 
( OMIM LSSLONMET, 


93 And I further certify that on the same 27th day of No- 

vember, A. D. 1878, at the same place and between the 
same hi urs, AS Na ed 3 lth the caption to the testimony of the witness 
Hiram Sibley, the said witness Robert A Lancaster, named in the 


anne xed commission, ersonally came before me, and he being 


sound mind, he was then by me first duly 
exami ery ecuutioned and sworn to tell the truth, the whole truth, 
and nothing but the truth, of his knowledge of the matters in con- 


7 


, . ° } 
troversy in (ne above ana betore mentioned Cause, and being SO 


| 
L 
1] W arty | . ris *€ } 
tnen of iawtul age and 


gee the s idl Robert A. Lancaster testified is follows, VIZ: 
To the first interrogatory he answers and says : 
My bam s Robert A. Lancaster. I am forty-nine years of age. 


My residence is at Richmond, Virginia. My occupation is that of 
a stock and bond broker. 
2d. In answer to the second interrogatory he answers and says: 
My occupation during the years 1872, 1878, 1874 and 1875 was 
that of a banker and broker. 
G4 8d. In answer to the third interrogatory he answers and 
[ Was a member of the firm oO! ’ La neaster, Brown iN Co. | he- 
cume a member of that frm about the vear 1868. I ceased to be 
a member of that firm about the year IS75. After the first of 
January of that year the firm went into liquidation, and its interest 
in the adventure in the Western North Carolina Railroad bonds 
ind stock on joint account with Hiram Sibley and R. F. Simonton, 
referred to in the pleadings in this suit, passed to one of the creditors 
of the firm of Lancaster, Brown & Co. I havesinee that time pro- 
cured my discharge in bankruptcy, and have now no interest what- 
ever in the subject matter of this suit. 
4th. In answer to the fourth interrogatory he one: 
Our firm was a party to the joint adventure in the Western 
North Carolina Railroad bonds and stock. with Sibley and 
Rk. F. Simonton of North Carolina. 


‘ ‘ . . . 
‘ - j ‘ ’ j 4 ‘ye 7 . . ] . ‘ 
Jo 5th. In answer to the fifth inte rogvatory, he says: 


— 
mc 
ont 
a) 
s 
~— 


have examined the agreements and instruments at- 
tached to the deposition of Hiram Sibley, in this suit, taken in pl 
suance oft the annexe “ commission. Was present at the execution 
of, and saw the parties whose names appear to be subseribed 
~ oe sion the papers, marked in the said deposition of Hiram 
Sibley as Exhibits “ B.” “ C,” and “ E.” and identify the same. 
ath, ‘T'o the 6th interrogatory he answers and Says: 
| was not press ut al the execution Ol i x] ibit ws A, " but | believe 


ned 
—— 
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the signatures of Hiram Sibley and RK. 'T. Wilson thereunto sub- 

scribed to be in the genuine handwriting of the said parties. The 

signatures of the firm of Lancaster, nig & Co, to Exhibit “ D” 

is in my handwriting, and was written by me. I was not present 

when Exhibit D was signed by R. F. ance but I sent it to 

him by mail for his signature and received it back from him by 
mail, signed by him as it now appears. 


YG ‘The signi iture ot said R. Simonton LO said Exhibit LD 
is in his own proper handwritin: 
-,% rr . 
ith. Lo the 7th interrogatory ‘ene al 3 and savs: 
l Fant Ww th ie hi wdwritin: rot each and all of sald parties whose 


names appear to be snbecribed to the exhibits attached to 
deposition of Hliram Sibley, in this suit, marked “* Exhibits A, B 


©, DPD, and E, po mber 27th. 1878, C. N.. Com’r.” 
Sth. ‘lo the Sth interrogatory be answers and says: 
My Port for knowing the hat awriting of the parties 


arose from my having frequently seen them write their names, and 
trom having afterwards received letters from them, 
| had correspondence with Kk. F. Simonton for about ten years. 
9th. ‘To the 9th interrogatory he answers and says: 
ur firm of Laneaster, Brown & Co » nel l intimate business rela- 
tions with both R. F. Simonton and Hi Sibley. We joined 
Mr. Simonton in urging Mr. Sibley to furnish the money 
Q7 ror the joint adventure in the Western North Carolina Rall 
toad bonds and stock, which form the subject-matter of this 
suit, and in which before the purchase thereot we three parties pro- 
posed to take a joint interest, 
Mr. Simonton first introduced the matter to us and urged us to 
join in it with him. He was the origi 
at his. request we presented the mat or 
him to join Mr. Simonton and our firm in the adventure. Mr. 
Simonton procured the assigument to Mr. Sibley of the eight thou- 
sand one hundred and fifty-e! 


Try : ’ " ak 1 : ; tare 
WbAtoOr O| C AdVentu , ANG 


to Mr. Siblev and urg 


" 
—_ 
> 
\ 


wht shares of the stock of the Western 
North Carolina Railroad Company, and expressed himself as fully 
satisfied with it. The negotiations with S. McDonald Tate for the 
transfer of this stock were made wholly by Vir Simonton 1 1 be hi lf 
~ Pag rigy Vir. Sibley and Laneaster, Brown & Co. lie aseured 

1 Mr. Sibley and myse lf both of the correctnes id suficiency 
of the assignment of the stock, and it was taken by i Sibley for 


the joint account on the strength ot \ir. Simonton’s repre- 


QS sentations. The tirm of Laneaster, Brown & Co. had some 
correspondence, and l had several interviews with Mr. 
Simonton during the time the ettorts were being made to sell the 


bonds and stock, Ile was kept fully informed DY me of all ne: vO- 


tiations that were pending and concluded from time to time as the 
same oecurred, and he personally fully knew and approved of the 
sume and of all that was done in the matter. He further author- 
ized the tirm of Laneaster, Brown & Co. to act as his agents in the 


.} 
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matter of the sale of the said bonds and stock, and as such agents 
of R. F. Simonton the said firm was in frequent communication 
with said Sibley upon the subject, and knew of and advised and 
consented to all negotiations and contracts that were made and en- 
tered into by said Sibley, and particularly to the agreement with R. 
T. Wilson, heretofore marked as Exlnbit “A” in the deposition of 
Hiram Sibley in this suit, and knew that the payment of the sum of 
one hundred thousand dollars mentioned in said contract was and 

was to be a payment of one hundred thousand dollars of the 
99 capital stock of the Southern Railway Security Company 

and not of that amount of money, and that said Southern 
Railway Security Company stock was received and taken by said 
Sibley tor the joint account of said Sibl \; Simonton and Lancaster, 
Brown & Co, as such stock and not as money, and fully consented 
thereto, both for ourselves and as the agents of R. F. Simonton. 

10th. ‘To the 10th interrogatory he answers and says: 

My firm had several communications and correspondence with 
RK. F. Simonton in respect to the joint adventure in Western North 
Carolina Railroad bonds and stock, both before and after the sale 
to Wilson. True and correct copies of the letters of my firm to 


+) «> 


said Simonton are hereto annexed, marked Exhibits Nos. 1, 2, 3, 

and 4, and the original letters received by my firm from him are 

hereto annexed, marked Exhibits D. 6, i, and S. | 
lith. To the 11th interrogatory he answers and says: 

The letter written by me, dated December 24th, 1874, and mailed 

to R. F. Simonton, Statesville, N. C., enclosed a statement 
100 of the account of the parties interested in said joint adven- 

ture in the Western North Carolina Railroad bonds, show- 
ing the approximate amount of the indebtedness of Mr. Simonton 
and Mr. Sibley to Lancaster, Brown & Co. I have been unable to 
find any reply in writing to that particular letter, 

12th. To the 12th interrogatory he answers and says : 

[ had a conversation with Rk. F. Simonton in reference to the 
state of accounts between the parties to the said adventure, and he 
made no objection to the account as it was so sent to him. 

3th. To the 13th interrogatory he answers and says: 

[ have examined the account hereto attached purporting to be 
an account of dealings of the copartnership of R. F. Simonton, 
Hiram Sibley, and Lancaster, Brown & Co. with the last named 
firm. The said account is correct. 

14th. To the 14th interrogatory he answers and says: 

The several sums charged in the account, referred to in the 13th 
interrogatory as having been paid by Lancaster, brown X Co. on 

account of the said copartnership, was so paid, 
10] 15th. To the 15th interrogatory he answers and says: 
Mr, Sibley did not pay to Lancaster, Brown & Co. any 
portion of twelve hundred and ninety-two ,4,6, dollars shown to be 


vu 


due Lancaster, brown & Co. from R. F. Simonton, but he did pay 
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to that firm his one-fourth part of the total sum of twenty-five 
hundred eighty-four ,°7, dollars, which appears in that account to 
be the whole indebtedness to Lancaster, Brown & Co. from the 
parties interested in the adventure. 

16th. ‘To the 16th interrogatory he answers and says: 

[ do not think of anything further to state in answer to this in- 
terrogatory. 


ROBERT A. LANCASTER. 


| hereby further certify that the foregoing deposition of Robert A. 
Lancaster was then and there reduced to writing by me in the presence 
ot the deponent, said Lancaster, and was by me carefully read over 
to said deponent, and that the same, after such reading, was sub- 
scribed by the said deponent in my presence, and sworn to before 
me on this 27th day of November, 1878. 

CHARLES NETTLETON, 
Commissions g 

LOQ2 And I further certify, that on the same 27th day of No- 

vember, A. D. 1878, at the same piace and between the 
same hours as named in the caption to the testimony of the wit- 
ness Hiram Sibley, the said witness, John C. Mabin, named in the 
annexed commission, personally came before me, and he being 
then of lawful age and sound mind, he was then and there by me 
first duly examined, cautioned, and sworn to testify the truth, the 
whole truth of his knowledge of the matters in controversy in the 
above and before mentioned cause, and being so sworn, the said 
John C. Mabin testified as follows, viz: 

Ist. ‘T'o the Ist interrogatory he answers and says: My name is 
John C. Mabin; age, thirty-eight years; I reside at Astoria, Long 
Island, in the State of New York; and am a broker by occupa- 
tion, with my place of business at No. 380 Broad street, in the city 
of New York. 

2d. To the second interrogatory he answers and says: 

In the years 1872, 1873, and a portion of the year 1874, I 
103. was a banker and-a member of the firm of Lancaster, 
Brown & Co.; since March, 1874, | have doing business in 

my own name as a broker. 

8rd. To the third interrogatory he answers and says: 

[ was a member of the firm of Lancaster, Brown & Co.; I be- 
came a member of that firm January the Ist, 1871, and so con- 
tinued till some time in the month ot March, 1874, when the firm 
dissolved. 

4th. To the fourth interrogatory he answers and says: It was. 

5th. To the fifth interrogatory he answers and says: 

[ have examined the several exhibits attached to the deposition 
of Hiram Sibley hereunto annexed and taken in this cause, marked 
Exhibits A, B, C, and D and E. I was not present when Exhibit 
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“A” was signed, but I saw it in the office of my firm on the same 
day of its execution. 

I was present when Exhibit “B” was signed. It was signed 

by Hiram Sibley, R. F. Simonton, and Rk. A. Lancaster, for 

104 ~=sthe firm of Lancaster, Brown & Co., in my presence. 
[ was present when Exhibit “C” was signed. It was 
signed by the same parties who signed Exhibit « Bb.” 

I was not present when Exhibit D was signed. I was not pres- 
sent when Exhibit “ E” was signed, but it was signed by R. A. 
Lancaster, for the firm of Lancaster, Brown & Co., as appears by 
the handwriting of the signature. 

6th. To the sixth interrogatory he says and answers: 

[ have examined these exhibits as stated in my lastanswer. Ex- 
hibit A is signed by Hiram Sibley, R. T. Wilson, and R. 'T. Wilson, 
as president of the East Tennessee, Virginia and Georgia Rail- 
road Company, as appears by the handwriting of those signatures. 

The signature to Exhibit D is in the handwriting of R. A. Lan- 
caster; and the signatures are those of R. A. Lancaster and R. F. 
Simonton. 

The body of the letter Exhibit “ E” and the signature to it is in 

the handwriting of R. A. Lancaster. 
105 7th. To the seventh interrogatory he answers and says: 
[ do not know the handwriting of all four of the parties 
to the Exhibits “ A” to “ E ” inclusive. 

8th. To the 8th interrogatory he answers and says: 

I have seen them all write and sign their names. 

9th. To the 9th interr gatory he answers and Says : 

My firm was jointly interested with the parties while attempts 
were made to sell the bonds. After the sale we had no relations 
except that of friends, and perhaps some other business not con- 
nected with this adventure. 

10th. ‘To the tenth interrogatory he answers and says: 

My firm had frequent communications with R. F. Simonton pre- 
vious to the sale to Wilson. Copies of the letters from my firm to 
R. F. Simonton have been annexed by R. A. Lancaster to his de- 
position taken in this cause, numbered «1 to 4 inclusive, and the 

original letters received by my firm from said Simonton 
106 have also been annexed by Mr. Lancaster to his said deposi- 
tion, marked Exhibits numbers 5 to 8 inclusive. 

11th. To the 11th interrogatory he answers and says: 

My firm did write a letter to R. F. Simonton in which was en- 
closed a statement of the parties interested in the said joint adven- 
ture. A copy of that letter is annexed to the deposition of R. A. 
Lancaster, in this cause, marked Exhibit No. 9, and a copy of that 
state —— 1s annexed to said Lancaster’s said deposition, marked 
Exhibit No. 10. I do not know whether any letter was received 
from Mr. Simonton in reply to the letter Exhibit No. 10. 

12th. ‘To the 12th interrogatory he answers and says: 
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[ have never been present at any conversation with Mr. Simon- 
ton and other parties in which the account between the parties to 
the said joint adventure was the subject talked about. 

13th. To the 13th interrogatory he answers and says: 

[ have examined that acconnt. I recollect the main 

107 itemsinthat account. In the absence of the books of my 

firm I cannot state with positive certainty to some of the 

smaller items, but I believe it to be correct in all its parts. I know 
the main items are correct. 


14th. To the 14th interrogatory he answers and says: 

As to the principal amount charged fur the purchase of the 
bonds, I know it is correct, and the money was paid by us. As 
to the smaller amounts, I believe they were paid by my firm, but 
in the absence of my firm’s books I cannot state as to a definite 
certainty. 

15th. To the 15th interrogatory he answers : 

He paid my said firm his one-fourth part of the sum of twenty- 
five hundred and eighty-four ,%2, dollars. 


16th. To the 16th interrogatory he answers and says: 
[ do not think of anything further to state in answer to this in- 
terrogatory, unless it be the fact that 1 know that Mr. Rh. F. Simon- 
ton originated this joint adventure and urged Mr. Sibley and 
LOS the other parties to become interested in it with him, and 
he procured the assignment of the stock from Mr. Tate to 
Mr. Sibley to induce Mr. Sibley to buy the bonds, and stipulated 
in the negotiations that he should be included in the parties to the 


adventure. JOHN C. MABEN. 


. * . 7 


I hereby further certify that the foregoing deposition of John C. 
Maben was then and there reduced to writing by me in the 
ence of the deponent, said Maben, and was by me carefully read 
over to the said deponent, and that the same, after such reading, 
was subscribed by the said deponent in my presence, and sworn to 
before me on this 27th day of November, 18738. 

CHARLES NETTLETON, 


Commissioner. 


pres- 
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the United States, Western District of 
North Carolina. 


STATE OF N. ). § 

Know men by these presents that I, Hiram Sibley, of the city of 
Rochester. State of N. Y.. for and in consideration of the sum of two 
hundred and seventy thousand ($270,000.00) dollars, to me in hand 


4 Ley 4" + | ' 3 ] oa4 Wat Lich oc. ~~ e. 7 i \ —_ 4 » & 
paid by Ed. Mathews, of the eity, county, and State of New York, 


— ¥ + \ . , ; , : t , , 7 
Tne recelnpt whereor is nereby acknowiedved, Dave sol l. assigned, 
T as ‘ rory dq >) ct ’ iL’ ga’ nd hy ac " : yr } ; i 7) 4) ’ “ah 
(ransrerreaqd, and set Over, all ) Lit re) GO S@ll, @SSICT, 
transfer, and set over unto the said Ke M: vs, all the right, titl 

Z } . ’ ; . hi : 
interest, property, and possession which | now h: ive, or which | may 

: é . i a 

hereafter have, in and to a certain suit, above set forth by Its title, 


now pending in the U.S. end — for the Western 
110 District ag — Carolina, Henry Clews and myself and 
thers are ties plaintiff, and the W N. C. R. Road Co. 
(EK. D.), Tod Kk. Gald: well, and others are parties detendant, and 
he judgment or decree of foreclosure heretofore entered 


AiSsSU 1h) 1 

therein, and also in and to all money received, or to be received 
therein, and also in and (0 ali money received, or to e recelyves 
’ ° a 7 } } ~ 5 } 1 ° 
therein and thereunder, whi ‘hh may be or become (| Ie, OW1LNY, Ol 


ne, the said Hiram Sibley; also all right, title, owner- 
ship, property, and possession which I, the said Hiram Sibley, have 
or may have in and to, ne in respect to any of the tirst mortgage 
bonds of the said W . RK. KR. Co. (E. D.) mentioned and de 
scribed in the eilian ste decree in said suit, and also all the 
right, title, claim, interest, and demand which I, the said Hiram 
Sibley, may or Can have under any agreements or contracts con- 
nected therewith now outstanding and unpaid, I, the said 
11] liram Sibley, bv these presents intending: to convey, and 
actually conveying unto the said Ed. Mathews, all my right, 
title, interest, property, ownership, and claim, of every kind and 
nature soever, into any and all the mortgage bonds of the said W. 
N. U. ht. lt. Co, (KE. D).), both endorse d and unindorsed, and also in 
and to any shares of the capital stock of said company, more es- 
pecially all my right, title, interest, property, and claim in and to 
an assignment of a certificate of some 8.000 shares of the capital 
stock of said company, owned and held by various shareholders, 
and by them assigned to 8S. McD. Tate, and by the said Tate to me, 
the said Hiram Sibley, on or about the 12th day of April, 1872, 
subject to all proceedings had and contracts taken and entered 
into with reference to the collection of the said mortgage bonds, 
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ana the toreclosure of the mort re exXt i v the said lt. te Co. 
tO support the same, and subject to ation of a contract 

he retotore made and entered LO weeh me, the sald 
Liz tliram Sibley, and hk. ‘T. i Aseres t of te Kast ‘Tennes- 
see, Vir Olli 7 and Cain “A Ra ilroad Co. deal ne d: ite th » 7th 
day of Nov., 1872, since assigned by. es .. Wilson, pres’t 
ph us aforesaid, to other parties, and now uumed to be owned and 
controlled by the N. C. R. R. Co , Whiel ntract provides, among 
other things, for a sale on or befor: 17 lay of Nov. next en- 
suing the date of these presents under « n specific conditions, 
which sale and conditions the said Ed. M ‘ws is to make and 
perform in the manner therein pr viaead performance be ten- 
dered wit! 1h that time by the said W or his assigns it is 
hereby distinctly understood, declared, s ted, and agreed that 
All assignments, tranusters, and Siti@s he ereby made and 
intended to be made, are made wit! y by or recourse 
to and upon me, the said Hiram $i! 
It is hereby Sntiew dhatineth md d, declared, stipu- 
Lis lated, and agre ed that the pit) ent MT haudre it ered i- 
sand dollars In the stock, Aut par, | Sout} ern Railway 
Sei Urity 6 oOmpany heretofore made to n id Hiram Sibley, 
Speci fie d and alluded to in the contract Sill dL. Is to be reti ‘ined 
by me, the said Hiram Sibley, in any ev 
, itis hereby further distinctly understood, lated, and agreed 
that Lie su1d Ke I. M: Li th eCWs 1S hereby SUOsS| ] itoany and all the 
rights of the said Hiram Siblev, and sibilities touch- 
ing the mortgage bonds and suit aforesaid, and touching the con- 
tract aforesaid, and all contracts and pr nes relating thereto 
and connected with the foreclosure pro : said suit 
[n witness whereof, |, the said Hiram S . have hereunto set 
my! and and seul, this 27 Gay of Octo Sid 
HIRAM SIBLEY, SEAL. | 
Signed, sealed, and delivered in pre 
Cuas, EK. WHiteHeap. 
CHas, C. JONES. JR 
114 STATE OF NEW YORK. ) 
4 City AND County or New York, § 


thi teent!] 
Jr... acom 
ana 
ad, the 
Hiram 


ves | 
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Be it remembered the 
LD. 1875, Kd. F Corey, 
of North rolina, duly commissioned 
personally appeared Chas. E. Whitel 
to the foregoing instrument signed by 
sonally known, who, on oath, duly pr 


for the purposes therein expressed. 


that on this, 


hefore me, I 


: 


s . 


' 
‘ 


; » 
it 


i] dav of April, 


' 
51S 


| 


A. 


Sl mer tor the State 


dwelling in said city, 


ibseribing witness 
Sibley, to me per- 
execution thereof 
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[n witness whereof I have hereuntoset my hand and official seal. 
[SEAL.] EDWIN F. COREY, Jr., 
7; seedii ILLTOMN Yr for thie Niat or No) th f rol? Nad iN Ni wn York. 


] 1D f'anira f f, Lin ‘hi R. i Wilson and Hiram Qyh/, i. Bri ihif A. 


This articles of agreement witness, That whereas Richard T. Wil- 
son, of the city, county, and State of New York, and Charles M. 
McGhee, of rer megpr, ‘Tennessee, have here tofore purch ised trom 
Rufus G. McAden, of Charlotte, North Carol lina, his tith e, lntere St, 
and claim in and to the Western North Carolina Railroad and the 
western division of the Western North Carolina Rail Road, and tor 
the better understanding of that transaction reference is hereby 
made to the contract of purchase made and existing by and between 
the aforesaid parties. 

And whereas Lliram Sibley, of the State of New York. is the 
holder of the first mortgage bonds of the Western North Carolina 
Rail Road Co., say in amount one million and fifty-seven thousand 
dollars, which carry the unpaid coupons, and also he is the now ler 
ot uw Cc -ertific ate of th e secretar \ ot the W estern Nor th ( ‘arolin i Rail 

Road Co. as to the owne rship of eight thousand shares of 
116 the stock of said company ; and whereas the said Hiram 
Sibley has heretofore instituted suit in the United States 
Circuit Court of North Carolina for the purpose ot tor closing the « 
mortgage len made on the sald property to secure the pas ment of 
the bonds held by the said Sibley, which indicial proceeding are 
now pending ; and whereas it is contemplated, after the foreclos- 
ure, sale, and purchase ot the W estern North Carolina Rail hioad, 
to consolidate it with other roads by which a continuous line will be 
had from Salisbury, North Carolina, via Asheville to Morristown, 
in the State of Tennessee, which when compl ted will. it is be- 
heved, become a valuable teeder to the Kast Tennessee, Virginia, 
and Georgia Rail Road Co., and in consideration of the advantage 
thus to he derived the said Kast Tenness c, Virginia, and Georgia 
Rail Road Co., a corporation created and existing by virtue 
117 of the laws of the States of Tennessee and Georgia, through 
its president and the aforesaid Hiram Sibley and Richard 
T. Wilson, severally agree with each other in manner following, to 
wit: 

For purposes of convenience, the said Hiram Sibley is herein , 
designated as the party of the first part, and the said Richard T. 
Wilson as the party of the second part, and the said East Tennessee, 
Virginia and Georgia Railroad Co. as the party of the third part: 

Ist. The p arty of the first part has this di Ly sold to the party of 
the second part the aforesaid bonds on and the certifiate as to the 
ownership of the eight thousand shares of stock in the Western 
North Carolina Railroad Co, tor the sum of three hundred and 
seventy thousand dollars, on which a payment of one bhun- 
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118 dred thousand dollars has been made, the receipt of which 
Is hereby acknowledged. 


2d. The party of the second part is to be subrogated, if at any 
time he shali so elect, to the judicial position of the party of the 
first part, in the suit now pending, for the purpose of foreclosing 
tae Ol) the sald Western North ( arolina Railroad. anc 
the party of the second part is to conduct the legal proceedings 
with reasonable diligence, and is to pay the legal expenses, includ- 
Ing the attorney tees of the party of the first part, as per his con- 
tract with Ward, Jones and W hitehead, the attorneys. 


3. The party to the second part expressly undertakes, covenants 
and agrees to, and with the party of the first part, that he will be 
present at the sale under foreclosure as aforesaid, and that at said 

sale he will become purchaser thereof, or in the alternative, 
119 should others compete at the sale, Will bid for the premises 

such an amount as will realize to the party of the first part, 
upon the securities sold by him and to which this agreement re- 
lates, a net sum equal to the aforesaid amount of two hundred 
and seventy thousand dollars, and immediately after the completion 
of said title in the party of the second part, and when poss 3310N 1s 
obtained by him of the said Western North Carolina Railroad 


franchises and property, then interest 13 ft Lye vin at the rate of 
hree and one-half per cent. per annum upon said deferred payment 
of two hundred and seventy thousand dolla 


4th. After the title to the Western North Carolina Railroad is 
pro nred by a foreclosure and sale as aforesaid, it is contemplated 


to consolidate that road with others and issue bonds, principal and 
interest pavable in gold, “at the rate OF TW uty thousand dol- 
120 lars per mile if the rate of interest should be fixed at six per 
cent. per annum, or at the rate of eighteen thousand dollars 


i 
; . 
' 


per mile if the rate of interest shall be fixed at seven per cent per 
’ . . . . . - . . 
annua, and secure the principal and interest of said bonds so Issued 
bv a first mortgage lien on the consolidated line of road. 


5th. It is intended to sel] the bonds tO be issued as arore said 
and apply, as the same are sold, suthcient of their proceeds to the 
payment and discharge of the deferred payment and _ interest 
thereon which will be owing to the party of the first part; and 
when the atoresaid Western North Carolina Railroad is sold and 
purchased, as now contemplated by the party of the second part, 
the purchase shall be made with the understanding and upon the 
condition that the entire propel tv. franchises. and income shall 

121 ~+be held in trust by the party of the second part, first, to se- 
cure the deferred payment owing to the party of the first 

part, and interest thereon at the rate previously stated: and SeC- 
ondly, after such payment, to secure the aforesaid East ‘Tennessee, 


, 


f) 
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Virginia and Georgia Railroad Co., for the loan of two hundred 
thousand dollars made to the party of the second part, for reason 
stated herein as to one hundred thousand dollars, and for like 
reasons as stated in the contract made by the party of the second 
part, and Charles M. McGee and the said East Tennessee, Virginia 
and Georgia Railroad Co., and the aforesaid Rufus Y. McAden, in 
a contract previously herein referred to. And it is further agreed 
that the party of the second part shall execute at the proper time 


such legal instruments as may be in bis power to do by reason of 


the title which may at the time rest in him, in order to 
122 _~—s fully carry out and perfect this provision of this agreement; 

but it is not intended by this agreement to make the party 
of the second part individually liable for the deferred payment 
owing to the party of the first part for balance of the purchase 
money ou account of the purchase of the aforesaid bonds, it being 
understood and agreed that the party of the first part is to look 
alone to the property to be purchased by the party of the second 
part and held in trust as aforesaid as the meaus by which the 
payment of this debt is secured, and his is also the underst: nding 
with the party of the third part respecting the loan of two hundred 
thousand dollars previously referred to. 


Oth. In Case the contemplated consolidation of roads herein- 
before mentioned and the issue and sale of bonds are not carried 
out within two years from the date hereof, then, and in that 
123 case, the deferred payment of two hundred and seventy 
thousand dollars, and interest thereon, or any part of the 
same, then remaining unpaid shall become due and payable; also 
the two hundred thousand dollars borrowed from the East Ten- 
nessee, Virginia and Georgia Railroad Co., with the interest there- 
on ut the rate of seven per cent. per an’m, shall also become due, 
and the property, frauchises, &c., to be purchased and held in trust 
by the party of the second part,shall be sold, upon reasonable notice 
to the party of the first part, by advertising, and the proceeds ap- 
plied, so far as the same may sutlice or be necessary to the dis- 
charge of the trust, as herein provided for. 


7th. The — of the Western North Carolina Railroad Co. 

sold by the party of the first part in amount and kind as 

124 previously ‘stated. are are deposited in the hands of Ward, 

Jones & Whitehead, where they are to remain, subject, how- 

ever, to the order and control of the party of the second part, 8o 

far as may become necessary for the purpose of carrying out the 
object and purposes of this argreement. 

8th. Inasmuch as the action of the party of the third part in this 


matter pertains only to the parties of the second and third parts, 
and is probably not binding upon the party of the third part until 


ile 


- 
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the same is approved by its board of directors, it is agreed by the 
parties of the first and second parts that the approval or disapproval 
of the party of the third part shall not affect the validity of this 
agreement as between them, but the same shall be binding on the 
parties of the tirst and second parts when signed. 


9th. It is hereby agreed that in case the party of the 
20 second part shall so elect, he shall have the privilege of sub- 
stituting the Southern Railway Security Company, a cor- 
poration existing by virtue of the laws of the State of Penn- 
sylvania, in his stead for all the purposes of this agreement, as fully 
and to all intents and purposes as if the said Southern Railway Se- 
curity Co. had been the original signer of this agreement, and at 
any time during the pendency of the same the written assent of the 
sald Southern Railway Security Co. to be thus substituted, and due 
Tah’ 1} thereot by the party oft the second part to the other 
parties to this agreement, shall fully accomplish the substitution 
herein intended to be provided for, whereupon the party of the 
second part shall be fully exonerated and discharged as a party to 
this agreement. 


norice 


10th. If at anv time during the pendency of this agreement the 


said Southern Railway Security Co. shall elect to give its 
126 obligation for the amount of the deferred payment which 


may then be owing to the party of the first part, the party 
of the first part agrees to accept the same in lieu of the lien herein 
provided for on the aforesaid Western North Carolina Railroad ; 
but this provision does not impair the obligation to pay whenever 
the bonds to be issued under this agreement shall be sold as pro- 
posed, 
lith. The party of the second part may nominate a receiver or 
commissioner under the judicial proceedings for a foreclosure, and 
is to have possession of and operate said road if purchased by him, 
so soon as possession is legally obtained. 
[In witness whereof the parties affix their respective signatures, 
New Y ork, November 7th, 1872. 
HIRAM SIBLEY. 
R. T. WILSON. 
THE EAST TENNESSEE, VIRGINIA & 
GEORGIA RAILROAD COMPANY, 
oe Bee Ae WILSON, President. 


Witness—C. H. BuSHER. 
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This memo, will probably be varied somewhat when Mr. Sibley’s 


Banking House of 
LANCASTER, Brown & Co.. 
Exchange Court, (Exchange Place, near Broadway.) 


New York, June 19th. 1872. 


— | 
Cw mm 


‘This agcreement between Hiram Sibley, of Rochester. ix. K. 
Simonton, of North Carolina, and Lancaster. Brown & Co., of New 
York, witnesseth, That the said Sibley agrees to sell to the said 
Simonton one-half interest in all his right and title to one 
million and hity-seven thousand dollars of the first mortgage 
bonds of the Western North Carolina Railroad Company, 
now held by him, (five hundred thousand dollars of said bonds 
being signed by only one trustee,) and now in hands of Lancaster. 
Brown & Co, for safe keeping, and eight thousand one hundred 


he 
) 
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and fifty-eight shares of stock in said company, for the sum of 
one hundred and thirty-five thousand six hundred and thirty-three 

dollars, payable on 14th day of March, 1873, and the said 
L2y Simonton agrees to buy the said interest and to pay as 


, 


afore sald, and the said Sibley also acrees to sell to the said 


7 ister. Bro » ¢* +} — ott } Rad +] : 4] 

sancester, brown & Co. one-fourth of all his nght and title to the 
| « ; | ; : * ° i . | 

sald bonds and stock for the sum of sixty-seven thousand eig 

hy I . ; ‘ 1] . . 7 . 1 e 2 1 ~ cy 

hundred and seventeen dollars, pavaovle on i4th March, LS i » AG 


, . , > , ’ 
* 4 _* . . <y wk ha . ; , 3 " } ‘} BY 
he said Lancaster, brown & Co. agree to buy the same and to pay 


i“ = : ] > . . | . . " ] : > | " ks ] 

as aroresald, [It is CApressi\ understood that the atoresaid bonds 

—_ 1. 1} i ces : . 
and stock sold each party are to be considered as held by Hiram 

‘*) ; . . . ° 
Sipiev as ec iiateral security for the prompt Davment ol the said Sunnis 

. . ‘ ; 
. ’ 1} ? ’ | 


Oot money, and the whole amount ofr Donds and stoeK snail de heid 
e ] ’ 7 » > ‘ . ‘ . ° = ‘ s.r . ’ | i] 1] * —— ; 1” 

together, and that neithe party tO This col act snail seil or in any 
. ae on , A . eee : — ; wie dl :, - } 

Way dispose of the whole or any part or nis interest 1n the same 


a . . . 1} 1 y ‘ ; . ‘ 7 

without the consent of all the other parties, but Hiram Sibley 
‘> 7 , ° ° . > ' + " 
150 ~—s shall have the privilege of selling the whole amount of both 


bonds and stock at his discretion, at any time, and apply the 
proceeds to the payment of said sums due to | Im, allowing a rebate 
at the rate of 7 per cent. per annum, if the payments shall be thus 
received before maturity. It is further agreed that Hiram Sibley 
may, if deemed best by him, proceed to foreclose the mortgage 
securing said bonds, and to that end may employ counsel, the 
charge tor which shall be borne by the parties in interest, in pro- 
portion to the amount of bonds and stock held by each, and what- 
ever the proceeds of said foreclosure may be, or if the bonds are 
sold, whatever the net proceeds of the sale may be, after paying the 
said SUrTnNS ot money and CAPCUSEs of fore Mule, tne} shall be Con- 


. ’ 
sidered cis due to each party lw proportion as the bonds and 


15] stock are now held, but may be [} ld D5 Hiram Sibley cus 
collateral security for the payment of the aforesaid sums re- 
spective ly. 
HIRAM SIBLEY. 
( Int. Kev. ) R. F. SIMONTON 
geen LANCASTER, BROWN & CO 


i 5 cents } 


New York, June 20th, 1872. 


Mr. Hiram Sibley having this day sold to R. F. Simonton one- 
half of his interest in 1.057.000 Ist mortgage bonds of the Western 
North Carolina R. R. Co. and eight thousand one hundred and 
ifty-eight shares of the stock of said Co., and to Lancaster, brown 
& Co. one-fourth interest in said bonds and stock, he himself hold- 
ing the remaining one-fourth interest, it is mutually agreed between 
all the parties that from any profits arising from the sale, foreclos- 


mee 


~ 


ure, or any other disposition of said bonds and stock, $25,103.75 
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7 


shall be first set apart to be divided in three equal parts, Hiram 
Sibley, R. F. Simonton and Laneaster, Brown & Co, each to have 
one-third; from any profits remaining there shall be first paid to 


Lancaster, brown & Co. the commission by them for sale of 


133 bonds and tax amounting to $1,348.20, and to W. N. C. R. 
Co. $8381.27 due to said Co., and any balance remaining 
I] be divided ils follows: 


liram sipley one-fourth. 
: ; 
a 


In ease of loss in this adventure the amount due to L. B. & Co. 
of $1,348.20 and to W. N. C. R. Co. of $881.27 shall be paid by 
each of the parties in proportion to their interest, and in the same 
proportion any deficiency that may exist in the proceeds necessary 
to return to the said Hiram Sibley the sum of two hundred and 
seventy-one thousand two hundred sixty-six dollars. 


| HIRAM SIBLEY. 
| Rk. F. SIMONTON. 
ion | LANCASTER, BROWN & CO. 


I 34 E rh ibit dD. F | { th oriti lO H “Ut S 6 f Y “a Ne }} hy nds, re, 
New YorkK,. Oct. 3rd. 1874. 


Whereas we, the undersigned, in connection with Hiram Sibley, 
Esq., became the purchaser of § 1.057.000 of the first mortgage 
bonds of the Western N. C. Railroad Company; and whereas the 
said Sibley furnished nearly the whole amount of money paid for 
said bonds, and has not required us to pay him for our proportion 
of said cost, although the delay in realizing on said bonds has been 
much greater than was expected; and whereas, appreciating his 
liberality and being anxious that he should recover his money thus 
invested In the shortest time possible, we have heretotore left to 
him the management of the adventure, we hereby authorize and 
request him to continue to direct the foreclosure proceedings 

against the said R. R. Co., or to take such other action by 
135 sale of bonds or otherwise as may in his judgment appear 
for the best interest of all concerned, thereby assuring him 
that whatever course he may deen) best will be satisfactory tO Us, 
LANCASTER, BROWN & CO. 
R. KF. SIMONTON., 


136 Erhibit E. 
New York, Aug’t 15th, 1873. 


HW. KF. Arkinson, Esa.. 
Ro he ster’, N. - 


In y’r letter of 11th inst. you asked our opinion as to selling 
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now stock ot the Southern security Co. We do not think it at 
all advisable to ofter the stock just now. The management of the 
Co. has been greatly improved. At first they made the mistake 
of buying the control of too many roads, and once or twice have 
been a little pressed for money. But they made a change of pol- 
icy and a change of officers, and to put Co. interest easy in money 
they have recently ottered the stockholders bonds of the Co. 
(7 per cent.) at par, taking in part payment 4U0 per cent. of the 
stock of the Co. at par. They tell us that one of the circulars was 
sent to Mr. Sibley, at Rochester. We learn that the bonds will be 

all taken. Y est rday Was day of the option, and 
137 most of the stockholders have subscribed, the sec’t’y in- 

formed us, and the directors, he says, will take the balance. 
We asked him if the option could be left Open awhile tor Mr. 
Sibley, and he said it could be if Mr. 8. bad not been informed. 
Mr. Sibley wrote in his letter to the writer: “ My son and his wife 
will return next month to New York.” His letter was dated July 
27th. Can you tell us when they are expected here ! 

Y ours truly, 

LANCASTER, BROWN & CO. 


138 Exhibit F. 


RocuEester, Feh’y 23rd, 1873. 
hk. F. Srwonton, Esoa., 
To Hrram Srsiey, D1 
1873. 
March 14. ‘To } int. in stocks and bonds 
in Western North Caro- 
lina R. R. adventure, 
es CMa bhisicditei ee $135,633 00 
LS74. 
Oct. 31. Int. M’ch 14, ’78, to date 
19 mos. 17 days, 7 per ct. 15.481 00 


$151,114 UU 
Credit. 


By dividend Southern Se- 


curity. stock, and int. 

same to M’ch 14, ’73...... $3,549 00 
Deduct expenses of H. Sib- | 

ley to New York, and 

int. to M’ch 14. ’78........ 208 20 
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$3,540 80 
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Yours truly. 
Siened LANCASTER, BROWN & CO. 


NEW YorK, Oel. 5th, 1874. 


DEAR Sir: Mr, Sibley has been tor several days conferring with 
Messrs. McAden and ‘late coucerning the W. N. i. hh. It. compli- } 


eations. He has reminded me that he expressed a Wish many 
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BANK OF STATESVILLE. 


STATESVILLE, N. C., Agt. Tih, 1872. 


Viease send me proxy to represent the stock in the W. N. C. R. 
R. Co’y at general meeting on 27th. Mr. HL. Sibley must sign it. 
W hat has been done in the Western N. >. h. I le? 


i. Sati 
} 
posted. 
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Keep ne 


Rn. F. SIMONTON. 
Exhibit No. 6. 
STATESVILLE, N. C., Sept. 17th, 1872. 
Messrs. LANCASTER. Brown & Co.. 
N; iD Vo } . 

Yours of 2nd to hand. We hold the A.. T.. and O. R. R. bonds 
as col. in the bank. No sale has been made. Will report. I am 
very anxious to learn that the papers in the W. N. C. R. R. have 
been signed. Will pay you a Visit in Oct. 

Truly, 


R. F. SIMONTON, 
147 BR rjhibit No i. iP tte a from Sim ynton 10 Lan LS Le r, B. f Co. 


STATESVILLE, N. C., Apl. 25th, 1874. 
Messrs. LANCASTER, Brown & Co.. 
New York: 
GENTS: The suit, Sibley vs. W. N. C. R. R., has been withdrawn 
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by the gov. on the appeal bond. Sale has been ordered, and wil 
: ? ? ] ry’ ° _ , ¥ . 

certainly take place. The private stockholders (or part of them) 


may enjoin consolidation, and prevent N. C. R. R. from buying, 
but that has nothing to do with us or the sale. Wecare not who 
buys. ‘Ihe sale completes our contract. After the sale I want Mr. 
Sibley and us to sue the securities on the appeal Dv nd for large 
damages. Consult the att’ys in N. Y. if we cannot recover dam- 
ages on said bond. I will get all the information desired in this 


+ | 
State, and report when requested, 


‘Th, trad +} fslann wac a | , —_— } ; 
The trade with Wilson was a bad one, Dut We lust stand To if, 
. anead ! 
is Vi Sip made 1 it) rood renin » & > YOU 
; 
; ‘ 
14s pewrore scbit I I Co iy uit Ol : ‘ | ere Is 
7 } 4 ’ | ry} } 7 8t Beeel % +] : ' \ . 
noney to be made by purchasing the road You can say 


to Mathews and oth iS. Can vou vet the b aul | \), R 
W rite me |] Wh 
SIMONTON., 


4) ae a - - | — * 4] : Zz — Baton he 
he re w more money ih the purenase of the road than vou think. 


. 


as all doubt of the validity of the bonds has vanished. 

| }¢) | > hibit \ . ‘5. I fi )* from Simonton Re. A. i, neds r Ih (0. 
STATESVILLE, N. C., 10th Jan’y, 1876. 

R. A. Lancaster & Co., N. Y. 

Your letter with Mr. Sibley’s request rec’d. I have been an in- 
| all last vear, and Col. ‘Tate has all my papers, and promised 
me to go to N. ¥.,. see you and Mr. Sibley, and make a settlement. 
He has not done so. I have forwarded your lettertohim. I hope 
he wil] attend to this case, There 13 uo Use of a sult, All Can be 
settled without. 

Truly, 


kh. FP. SIMONTON, 
yt) BE erhihit NX i. v, L tf , fy" Hit 4 A. b. 10) R. F’, S monton, 


; N. ¥., Dec. 24th, 1874. 
Cor. R. F. Stmonton, Ese., 
Statesville. N. C. 

Dear Sir: Your favor of the 22nd inst. to hand this morning. 
recret that the mistake should have been made in writing States- 
ville for Charlotte. Not seeing you al the depot supposed that 
you were absent from home, and that it would be useless to make 
an effort to see you on my return, Though I would have notified 
you had | supposed | would have to spend the whole day in Char- 
lotte, as I did on my return from Alabama. Mr. Sibley sold out 
to Mr. Mathews for $270,000, but in order to induce him to pur- 
chase had to lend him $200,000. 

We enclose a statement showing figures, as near as we can give 
them. of your indebtedness to Vir. Sibley and to ourselves, gcrow- 


Ing out of that transaction. To Mr. Sibley you will owe $14,364, 
ind to us $1,292.46. And Mr. Sibley will have to transfer 
LS] to you upon the payment of the aggregate amount, say 
$15,656.46, $75,000 of Southern Railway Security stock. 
That amount of that stock cannot be sol now to realize as much as 


ib e- & © a ~~ - * ¢ ~~ P- = omen Tes : > Be : 
€15.000. but it is said that it is intrinsically worth 25 cents on the 


Wa have written to Mr. Sihlev name hin anenent eosinel 
© lia Vt WELLL &eid ths Pe MJLUIC Y to send us bis ACCOUTTE avail 
—_— te “11 , ; ‘ ’ by) k 
vou, which I will send you as soon as received, but | don’t think 
it will vary materially from that which I enclose. 
Y ours truly. 

4 re TWP 

ined a LANG ASTER. 
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excepuions ce plaintiti s evidence are filed in sald cause. which 


notice and « xcepuions are lh WOrdas and nvures, as TOLLOWS, VIZ: 
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Circuit Court of United States. Western District of North Carolina. 
Ip Kquity. 


HirRAM SiBLEY AND Pav P. WIwnsTon, } 
assignee of Lancaster, Brown & Co., 
complainants, 
‘i JALVST ; 
RoxaNa SIMONTON, EXECUTRIX OF ROBERT 
F’, Simonton, dee’d, detendant. 
To Luke Blackmer, Esq., att’y for Roxana Simonton, ex’tr’x: 
Please take notice that the complainants above named have filed 
interrogatories in the othce of Jno. W. Payne, clerk of the said 
court, in the above entitled cause, to be propounded to Hiram Sib- 
ley, Robert A. Lancaster, John C. Maben, James O. Proudfit, and 
Howard Sanders, as witnesses on behalf of the complainants, and 
that the complainants will move the court, ten days after the service 
of this notice on you tor commissions to issue for examination of 
said witnesses, within which time you may file cross-interrogatories 
as you may be advised. 
: JONES & JOHNSTON. 


Nol’ s ror , lomp ts. 


» <) ry , Sar eR y.* 
153 3 / prions Ae Pi 2777 TT ’ Evid mn Al 


HrraAM SIBLEY AND OTHERS ) 
vs, ‘ For account before Jd W. Payne, 
RoxANA SIMONTON, EX’R’X OF | clerk U. S. courts at Greensboro. 
R. F. Simonton. 


. 
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SIMONTON Ys. SIBLEY ET AI ue 


Defendant excepts to the evidence of plaintiffs filed in this ease 
in the following particulars : 

First. The letter purporting to be from R. A. Lancaster to R. F. 
Simonton, dated Dec. 17th, 1875, and the answer thereto from R. 
HF’, Simonton to R. A. Lancaster, dated January 6th, 1876, are ex- 
cepted to. 

Second, The account of Lancaster, Brown & Co. is excepted to, 
not as erroreously charged against the Western North Carolina 
Railroad Adventure Co., but because no part of it is justly or 


legally chargeable against the estate of Kh. F. Simonton, dee’d, as 
Hiram Sibley of said Adventure Company had ample means be- 
longing to said company to have paid this and all other indebted- 
ness of said company. 

Third. The aceount of Hiram Sibley against R. F. Simonton in 

the Western North Carolina Railroad Adventure Company 
154 is excepted to in the following particula 3: 

(1st.) In that he, the said Sibley, charges that he sold and 
delivered a large amount of stock in the Western North Carolina 
Railroad Company, which stock defendant denies that said Sibley 
either owned, sold or delivered as a member of the Adventure 
Company as aforesaid. 

(2nd.) In that he, the said Sibley, has failed in said account to 
charge himself with one hundred thousand dollars and interest 
thereon at 7 per cent. from Nov. 2, 1872, being the cash value 
of stock receiyed by him from Edward Matthews in the Southern 
Security Company. 

BLACKMER & HENDERSON & 
J. M. McCORKLE, 
Solrs for Def?t. 


The following depositions taken by Jno. W. Payne, commis 
sioner, in said cause, and exhibits thereto attached, which said depo- 
sitions and exhibits are in words and figures as follows, viz: 


In the Cireuit Court of United States, Western District ot 
North Carolina. 


HrrkAM SIBLEY ET AL. 
against rt 
Mrs. RoxannaSrmonton, Executrix / in Equ 
of R. F. Simonton. | 


In obedience to an orderto me heretofore directed in above ease 
[ notified the plaintiff and defendant that 1 should proceed at the 
court-house in Salisbury, in said district, on the 18th day of March, 
L879, at 10 o’clock A. M., to take and record testimony to be read 


o4 SIMONTON VS. SIBLEY ET AL. 


in this cause, when and where I was attended by the counsel of 


plaintiff and defendant, and all intormalities being waived, I pro- 
ceeded to record the testimony herewith filed, to wit, that of R. Y. 
McAden, S. MeD. Tate, a. F. Erwin, and exhibits (letters) ‘ 2; DB, 
4.5 and 6. | | 
Respectfully submitted, 
INO. W. PAYNE, 
Com’r. 


R. Y. MeAden,. a witness for the respondents, deposeth and 


Int. 1. What is your occupation, and where do you reside? 

Ans. I am the president of the First National Bank of Char- 
lotte, N. C., and have been since the year 1867, and I reside in the 
city of Charlotte. 

Int. 2. Do you know Iliram Sibley, R. T. Wilson, and R. A. 
Lancaster, and did you Know the late Robert F. Simonton? 

Ans. Yes. 

Int. 3. Did you, at any time, have any bnsiness dealings with 
said parties, or any of them, in connection with the Western N.C 
Railroad Company, or the Southern Railway Security Company ; 
if so, state what such dealings were? 

Ans, Yes; I purchased from James W. Wilson, of the firm of 
Wilson & Malone, a large amount of first mortgage bonds, debts, 
and judgments against the Western N.C. Railroad, and, during the 

years 1871 or 1872, I sold the same to the Virginia, East 
157 ‘Tennessee and Georgia Railroad Company, through its presi- 

dent, R. T. Wilson, of New York. Lliram Sibley came 
into possession of a large amount of the first mortgage bonds of 
the Western N. C. RK. R.—about $1,057,000 worth. By reason of 
our mutual interest in said road, Mr. Sibley and myself became 
acquainted, in the city of New York, some time in the year 1872. 
Mr. Wilson, as president of the Virginia, East Tennessee and 
Georgia R. R. Co., having purchased my interest in the bonds and 
debts against the Western N. - R. RK. Co., was negotiating for the 
purchase of theinterest of Mr. Sibley in said Western N.C. R. R. Co. 
Sibley, Wilson, and myself were thrown together in consequence of 
such negotiation, which was pending for several days, in New York, 
before a final agreement was concluded. Sibley insisting that Wil- 
son should carry out an agreement, which Sibley alleged that one 

General Cass had made with him for the purchase of Sib- 
158 _ley’s interest in the Western N. C. R. R. during Wilson’s 

absence in Europe, which agreement was that R. T. Wil- 
son, for his company, should purchase all of Sibley’s interest in 
and claims against the Western N. C, hk. R. Co. for the sum of 
three hundred and seventy thousand dollars, one hundred thousand 


Ceili 
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dollars of which was to be paid in cash, and the balance in de- 
ferred payments. This contract Wilson repudiated, alleging that 
he had never consented to it. 

After Sibley and Wilson meeting together for several days, 
Wilson proposed that he would carry out that contract provided 
Sibley would receive one hundred thousand dollars in stock in the 
Southern Railway Security Company at par as a cash payment. 
This Sibley declined to do, and negotiations seemed to be at an 
end. The next day, or the day after, Mr. Sibley, myself, and Mr. 
Wilson met in Mr. Wilson’s office again and negotiations 
159 were renewed, Mr. Sibley remarking to Mr. Wilson that | 

have made inquiry in the city and find that your stock 1s 

not worth par, as you represented, but that 1t is worth hinety-seven 
and a halt cents (974 ets.); that I think more of it than you seem 
to think of it, as you seem to be anxious to cet rid of it, and | will 
take it; that you are not managing you! mmpany right, and I] 
- 


] = : | ; : , > ; #0) 
will retin with you and show you how to manage it, and we will 
make a good thing out of it.” With that understanding Mr, Sib- 


e rey : y.. ‘ 4 . = a - * 
ley, Mr. Wilson, and myself went round to Mr, Jessup’s office. 
who was a director in the Southern Railway Security Co.. for the 


purpose of reducing the contract to w riting : that there a miusun- 
derstanding arose in reference to a question of interest which 

Sibley alleged had accrued under the last contract, and the 
LOU parties separated without any agreement Sibley and my- 

self went together to the St. Nicholas hotel, and after talk- 
ine awhile with me he agreed to waive the ditference as to inter- 
est. It was then night, and Sibley requested me to telegraph to 
Jessup and Wilson that he was willing to accede to their terms, 
and to reduce the contract to writing the next day. I left New 
York next morning. I saw the contract afterwards which was 
signed that day, whi is filed Wi th pred poe In this sult. 
dated Nov. 7. 1872. and which both Siblev and Wilson ac- 
knowledged to me that they had signed and executed, 


¥ ° } 
(ross-examined : 


Int. 1. Did you ever own, buy, or sell any stock of the Southern 
Railway Security Company? 
Ans. I never did. 
Int. 2. Do you know whether or not this stock was ever quoted 
on the stock-board In the city of New York t 
Ans. I do not. 
Int. 3. Do you know what its actual value was at the time of the 
Wilson trade? 
lo] Ans. I do not, except from the common understanding 
that it was then regarded as good stock. 
Int. 4. What did the capital stock of the company consist of? 
Ans. I understood the capita! stock was $5,000,000 of cash paid 


in. which cash bad been invested in securities of several of the 


southern railway companies. 


Int. 5. Did not the solvency of the company depend upon the 
solve ney of those railroads? 

Ans. It did. 

Int. 6. What is the stock of the S. R. S. Co. worth now ? 
little, if anythu o. 


.* " } c* . | , +1, | 
en did the stock ot the Co become wortbiess? 


> * ] ‘% . 4 ; , 4" . : 5 | 
Int. 8. State what the occupation of R. F. Simonton was, where 


ee PS —— ey aan Se ee ce een’ o — ) 
ne lived, and what his lnanela! reputavion Was if} is(2? 
A ns. tie lived in Statesvi1ile, N. ( i. | president of the Bank 
OF Statesyliie, and His Dhanciai reputavion Was Food, 
; r 7 AY 
K. ¥. McADEN, 
] ft | 47 
162 s n-to and subscribed before me March 18th, 1879 


JNO. W. PAYNE, 


4 , 
( CJ77ETPELAALOTT 


| LL. } 
5 we ' , wet te eer } Se 
iv" ag ¥ Deo You KNOW Hiram sipiey;:; and iW so, how iong have 


you KNOWL him, and aid you ever have any pusiness (transactions 


: iking arrangements to 
secure or settle some debts against said R. kh. incurred by my pre- 
decessor. Dr. Mott. which cl 
had been renewed and indorsed by mys If, Vir. Ik K’, Simonton 


' DSi ' } Ries ' 
accompanied me. and wtroduced me to Lancaster. brown -— <r. 


c° 2% 
ts were in the shape of notes, which 


Who represented that t! ey had il fund in th ir hands helovging tO 

Mr. Sibley, which they would lend upon the same securities, 
Y NOTES agalnst the W. 

N. C. R. R. Co. There were two notes of about $120,000 
each. One payable to N. . (;uarantee and ludemnity UO.. and the 
other to the N. Y. Warehouse and Security Co. They furnished 
me the funds to take up the said debts on the W. N. C. R. R. Co 
I tiled a new note with Lancaster, Brown & Co. forthe amount 
ed, and left iis collaterals the mortgage bonds ot the WwW. N. 


, 1. sii ): 
165 suthcient to take up these outstandin 
: 


advanes 

} 4 ‘ ; i ‘ ; te _- -» ’ ~ oP } ° ; ’ 
C, Rk. R. Co., amounting to about $1,057,000 (signed and unsigned), 
} 2 9 } } } ! : 
be ng the same bonds which had been pieag ad to secure the orig- 


inal loan. Some time after this [ met Mr. Sibley at Lancaster, 
brown & Company’s, and was informed by him that he was inter- 
ested in this loan. Ihave met Mr. Sibley frequently since, but not 
lately. 

Int. 2. Did you ever have any conversations with Hiram Sibley 
in regard to the value of the stock of the Southern Security Rail- 
way Company in November, 1872, or at any time thereafter, or do 

f 


you know what that stock was worth about that time? 


- 
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lo4 Ans. I think I have heard Mr. Sibley speak of the trans- 
action of the sale by Kk. ‘T. Wilson to Mr. Sibley of the 
$100,000 worth of stock of the Southern R. 8S. Co., and I think | 
have heard Mr. Simonton and Mr. Lancaster speak of the same 
transaction. My understanding was, the stock was not such as was 
On the “call ” of the stock list. li was held by a tew wealthy per- 
sons, and they “ placed ” it privately. It was a new company, and 
the stock Was nnderstood to represent ra cash capil il. I ath pretty 
certain that I heard either Sibley, Lancaster. or Simonton speak of 
this stock as being worth par about the time of the sale from Wil- 
son to Sibley. | don’t recollect whether Mr. Sibley ever told me 
what he regarded the value of the said stock to be at the time of 
the Wilson sale, but the purport of his conversation with me left 
the impression upon my mind that Sibley was satisfied with the 
trade, 
rT 


Ce ; =» +} sus ie « + | be a ¢ | tee wae 
169 Vaiue Or this Stock about the time of the Whison sale! 


Int. 3. Did you ever hear Mr. Lancaster speak of the 
(Cue stion objected tO. 
Ans. | heard Vir. Lancaste peak ot th 3 SI ek as equiva- 
lent to $100,000 cash payment to Mr. Sibley. 


(Answer ob} ected LO. } 
Cross-examined : 


Cross- Int. L. W hat became of the eollat rals which you put up 
to secure the loan you have spok n of ? 
Ans. They were sold at publi auction I 

f bon 1s ot the W. N. UU, It. RX. Co.., here- 
tofore spoken of, was foreclosed by a decree of the Cireuit Court 
of the U. 8S. forthe Western District of N. C., under which decree 
the road was sold and passed into the hands of the present owners. 


SAM’L McD. TATE. 


to haroe the debt. 


ae 


} 


ryt 
lhe mortgage to secure the 


74 


Sworn and subscribed before me March 18th, 18% 


JNO. W. PAYNE, 


> 
(‘ommissioner. 


166 George P. Erwin, a witness for the respondent, being 
duly sworn, deposeth and saith: 

Int. 1. What is your occupation, and where do you reside? 

Ans. I reside in Morganton, N. C., and am the secretary and 
treasurer of the Western N. C. Railroad Company. 

Int. 2. Do the books of said company show whether there was 
any transfer of any of the stock of said corporation to Hiram Sibley 
at any time? 

Ans. The books do not show tha 


’ 


Hiram Sibley of auy of 


} . . 7, 
there ever was a transfer to 
mpan s 


GEO. P. ERWIN. 


‘ 
; } | ‘ 
eat SitjL_lnt 
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Sworn and subscribed before me March 18th, 1879. 
JNO. W. PAYNE, 


( ‘ommissioner. 


Exhibits Nos. 1, 2, 8, 4, 5 and 6 are filed by defendant in obedi- 
ence to notice to produce and file said letters mentioned in the 
notice. 

JNO. W. PAYNE, 


( OMMMESStOMET. 


167 And afterwards, to wit, on the 8th day of March, 1879, 
the following notice to produce letters is issued, and the 

following response to said notice and exhibits therewith are filed in 

said cause, which said notice, response and exhibits are in words 
and figures as follows, to wit : 


168 Notice to produce Letters. 


In Cireuit Court of United States, Western District of 
North Carolina. 


HrraM SIBLEY ET AL. 
against ‘ 

Mrs. Roxana Stmonton, Executrix ( 
of R. F. Simonton. ] 


In Equity. 


To Luke Blackmer, J. 8. Henderson, and J. M. McCorkle, or 
either of them, att’ys of record for defendant. 

You are hereby notified and required to produce and file with 
the undersigned, within eight days from the date of the service of 
this on you, as a part of the proof on behalf of the complainants, 
the letters of Lancaster, Brown & Co., of New York, to Robert F. 
Simonton, the testator of the defendant, dated at any time between 
the 19th day of June, 1872, and the first day of January, 1876, re- 
lating to the adventure in the Western North Carolina bonds and 
especially the letters of the following dates received by the testator, 

R F. Simonton, of whose estate your client, Mrs. Roxana 
169 Simonton, is executrix, to wit: Aug. 10,1872, Dec. 27, 1872, 
Oct. 5th, 1872, Dec. 24th, 1874, and Dec. 17, 1875. 

And your are further notified to appear before me at the court 
house in Salisbury, N. C.,on Tuesday, March 18th, 1879, at 10 
o’clock A. M., with your proofs in the cause, when and where I 
shall proceed to record such proof, as may be presented in above 
entitled cause in behalf of the defendant. March 8th, 1879. 

[SEAL. ] JNO. W. PAYNE, 


Commissioner. 
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170 Response 10 notice lo produce Letters. 


SaLissury, March 15th, 1879 
To Joun. W. Payne, Esa. 
Referee, ec. 


[In reply to the notice served on me on the 13th inst., in the case 


of Sibley vs. Simonton, I now file with court the following let- 
ters from Lancaster to Simonton, to wit: 
Letter dated June 26, ’72 

a < De Ce Bae bm 

a « =6Jan’y 13, ’73. 

$6 $6 a y 27, 73. 

- - Nov. 16, ’74. 

66 66 Dee, 24, 74. 


These letters are all that I have in my possession; they were 
found scattered in various places among Mr. Simonton’s papers, 
there being no file of them among his papers. I searched for 
them some time during the year past, after a notice had been 
served on me that I would be called on to produce and file such 

letters. I do not suppose that any other letters between the 
171 parties named were in existence at the time of Mr. Simon- 
ton’s death. 
Very respectfully, 
LUKE BLACKMER. 


172 Exhibit No. «a 
New YorK, June 28th, 1872 


Cot. R. F. Srmonton, 
Statesville. 

Dear Str: Enclosed we hand you duplicate contract in matter 
of W.N. C. R. R. Col. Tate will doubtless explain to you, if he 
has not already done so, the even and favorable turn which things 
have taken. All the minor details are understood and agreed 
upon, and we are now only waiting for the lawyers to draw up 
contract. All will be satisfactory I think, but all depends upon the 
strictest secrecy regarding the whole matter,so we must impress 
upon you the importance of saying not a word about it. 

Yours truly, 
LANCASTER, BROWN & CO. 


173 Exhibit No. 2. 


| New York, Dec. 27, 1872. 
Cot. R. F. SrmMonton. 
Stat sville, N. (y 


Dear Srr: Your favor of the 12th inst. has been unintentionally 
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1> ) ] ] ’ 1] +1, N . 
iv. Dre bonds nave been soid to the Se- 


curity Co., and they have paid Mr. Sibley $100,000 in security 

‘ ‘ i . . 
Bes SLOCK ¢ ACCK he other payments to ve made trom proc eds 
’ ; \ ‘) > F | nro 7 he ct ' ‘h oe hy, le »orrar t} 7° dw 

‘?i iif , ‘ , i ai j CPCLOSLTS {)i del ‘ Fi Vi) rit MALLE i « }f ‘ 

I Ss now n their hands, and Vir. Siblev is only interested in 

] 1] ahs onl ep *-* 

: naying the road prompuy soid, and we think the Security Co.'s 


e : . 7 - > ° , . " 
interest is in the same direction. We were informed a few days 


. , ¥ ; " we 3 . 

ivo That al Incthon had been asked ror, Dull we-do not know 
mm W q mart Une Op} sition comes 

j I 
Yours truly, 
ry TY Dp ROWN & 
LANCASTER, BROWN & Co. 

7 oe a ee ) 
Lf Brhibit N ) 


NEW “7 RK. Jan y 12} 1s 3. 


i*) e io. 
DEAR COL. : 


LA st i 


We were sorry, as We l] iis surprised to learn cl few davs avo that 
the sale of the W. N. O. Road had been postponed until the 2? nd 
Keb’y. We. to-day, learn that there 1s reason to believe that serious 


rouble and embarrassments to us might be caused by the action of t! 


ne 


i 41 ey } i ek, . x“? ‘ ] - . _ . . ] i 
vovernor and the iegisiature; we cannot bdelleve it, but are told that 
’ | rT. 7 ] y , i». 7 } . : 
iLO} late nas not made the efforts which he might have made to- 


ing the road to a speedy sale; we write to you, know- 
ing your intimacy with him, to urge you to see him and impress 


iis importance OT stirring Hhimseir to try and defeat any 


wards bri 


~ é ” ssi ee ’ 

s we understand the rovernol will recom- 
. — , : | . ‘| . an ? be ° 

ie get up a delegation from the tine of the 


: 
we 
; ¥ . : } ’ 
mend. Can't you and | 
. + 
ro: cd tO fo TO Ralei: 
Ou tO ZO T vili¢ 


and impress upon the legislature the 
175 tact that SO much money has been expended On the work 

that there 1s no possibli chance of finishing the roud except 
rough a toreclosure. and that it is for the interest of the state, as 
well as the section of country through which the road passes ; 
that the work should be completed at once, instead of the road being 
‘tied up’ by litigation until itis so ran down that no one will under- 
take to complete it. ‘This, it seems to us, might do much good. If 
things are as they seem to us at this distance, the Democratic mem- 
bers might be brought over to our side by showing them that the 
consequence ot litigation would be to throw the road into the hands 
of the gov. who would use it as a political machine to perpetuate 
the rule of the Re publican party. Do all that You can to haw the 
ele made on }*) prox., is you and ourselves are in danger ot loss 


if things go wrong, and as he is growing uneasy and impatient, 
Mr. Sibley may require that we make some payment as 
176 margin to him. Are Phillips & M. exerting themselves as 


they should do, or is Phillips in sympathy with the governor, 


'? 


r 
——— = 
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Let us hear from you at your earliest convenience, as we are un- 
easy at the state of aftairs. Y ours truly, 
LANCASTER, BROWN & CO. 
Cot. R. F. Srmonton, 


Col. kh. F. Simonton, 
Ral igh, N. U. 
DEAR Sir: In reply to your telegram received on Saturday, we 


, 


wired you, “ If you are doing all you can to hasten sale you needn’t 
come; we will write you at Raleigh.” We neglected to write on 
Saturday. It is useless for us to impress on you the great import- 
ance, to you as well as ourselves, ot having the sale ot the road 
speedily consumated. We are doing all we can at this end of the 
line to effect our object by bringing political influence, &c., to bear. 
We regret that Col. T. is sick, but trust that you will remain at 
Raleigh and watch every point carefully, and use all the influence 
which you can bring to bear upon the legislature. We have re- 
ceived a copy of the governor’s letter to the legislature. He claims 

that the mortgage is illegal, and made in direct violation of 
178 the act of the legislature, and yet he has signed the certifi- 

cate ona very large nnmber ot the bonds, c ruifying that the 
bond is a Ist mortg., &c. This might be used at the proper time 
aud in the proper way. If the people along the line of the road 

{ 


’ 


want the work pushed, can’t a petition be gotten up at once request- 
ing the legislature not to litigate the mortgage, but to allow the 
road to be sold, as in that way on/yit can be built. You can assure 
parties that work will be begun and vigorously prosecuted just as 
soon as possession of the road is obtained. Do that you can, 


Let us know if we can aid you'in any way, and Keep us advised, 
over wires if hecessary, ot anything ot Import unice, 
Yours truly, 
LANCASTER, BROWN & CO. 


R. F. Srmonton, Esq., 
Statesville. N. C. 

Dear Str: Mr. Sibley has sold his interest inthe W. N.C. R. R. 
to Edward Mathews, Esq’r. I think it would be well for you to see 
Mr. S. He will be here acain within a week. Wan you come on ? 

Y ours truly, 


Rk. A. LANCASTER, 
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a 
180 Exhibit No. 6. the 
‘ SEGee past sem the 
New York, Dec. 24th, 1874. - 
7 } Pe] ‘ ’ Sil 
Cot. R. F. Srwonroen, a 
ext 


Stat srille, N. C. 

Dear Sir: Your favor of the 22nd inst. to hand this morning. 18 

[ regret that the mistake should have been made in writing 
Statesville for Charlotte. Not seeing you at the depot I sup- 
posed you were absent from home, and that it would be useless ¥ 
to make an effort to see you on my return. Though I would 


have notified you had I supposed I would have to spend the 7 
whole day in Charlotte, as I did on my return from Alabama. 
Mr. Sibley sold out to Mr. Mathews for $270,000, but in order 
to induce him to purchase had to lend him $200,000. We en- 
close a statement showing figures, as near as we can give them, 
of your indebtedness to Mr. Sibley and to ourselves, growing 
out of that transaction. ‘To Mr. Sibley you will owe $14,364; 
to us $1,292.46. And Mr. Sibley will have to transfer M 
181 to you upon the payment of the aggregate amount, say 
$15,656.46, $75,000 of Southern Railway Security stock. 
That amount of that stock cannot be sold now to realize as 1; 


much as $15,000, but it is said that it is intrinsically worth 25 
cents in the dollar. We have written Mr. Sibley to send us 0 
his account against you, which I will send you as soon as re- : 
ceived, but I don’t think it will vary materially from that which 
I enclose. 

Yours truiy, 


R. A. LANCASTER. h 


And the following notices to defendant’s attorney, T. 8. Tucker, 
and to defendant to produce letters, are issued in said cause,which 
said notices, and the marshal’s return thereon, arein the words and 


ficures, as follows, viz: N 
§ 
. —_ e, , . , . . . ‘ 
182 In Circuit Court of United States, Western District of . 
North Carolina. t 
( 
HrramM SIBLEY ET AL. 7} 
against . Tn Fou; 

bie a. red ‘S In Equity. 
RoxANA Srmonton, EXxecutrix a, 


of R. F. Simonton. J 


To T. 8. Tucker, one of the att’ys of record for defendant: 

You are hereby notified and required to produce and file with 
the undersigned, within eight days from the date of the service of 
this on you, as a part of the proof on behalf of the complainants, 
the letters of Lancaster, Brown & Co., of New York, to Robert F. 
Simonton, the testator of the defendant, dated at any time between 
the 19th of June, 1872, and the first day of Jan’y, 1876, relating to 


‘cy 
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the adventure in the Western North Carolina bonds, and especially 
the letters of following dates, recorded by. the testator, R. F. 
Simonton, of whose estate your client, Mrs. Roxana Simonton, is 
executrix, to wit: Aug. 10th, 1872; Dec. 27, 1872; Oct. 5, 1872; 
Dec. 24, 1874; and Dec. 17th, 1875. 
183 And you are further notified to appear before me, at the 
court-house in Salisbury, N. C., on Tuesday, March 18th, 
1879, at 10 A. M., with your proofs in the cause, when and where 
[ shall proceed to record such proofs as may be presented in above- 
entitled cause in behalf of the defendant. 
March 8th, 1879. 
[SEAL. ] JNO. W. PAYNE, 
Ref ree. 


Marshal s Return. 


Executed by delivering a Copy hereof to 'T. 5. Tucker, att’y, 
M’ch 17, 1879. 
R. M. DOUGLAS, U. S. Marshal. 
By 8. O. GRAHAM, D. M. 


1s | Notice tp Mrs. Simonton 10 produce iF aa rs, 


Circuit Court of United States, Western District of North Carolina. 
at Greensboro. 


HrraAM SIBLEY ET AL. 7 

PS, \ 

RoxANA SrmMonton, Exrx. or ¢ 
Rk. F. Simonton. J 


To Roxana Simonton, executrix of R. F. Simonton, dee’d: 

Your are required to produce and file with the undersigned, 
within ten days from the service of this on you, as a part of the 
proof on behalf of the complainants, the letters of Lancaster, Brown 
& Co., of New York, to Robert F. Simonton, your testator, dated 
at any time between the 19th day of June, 1872, and the first day 
of January, 1876, relating to the adventure in the Western North 
Carolina bonds, and especially the letters of following dates received 
by your testator, viz: August 10th, 1872, December 27th, 1872, 
October 5th, 1872, December 24th, 1874, and December 17th, 1875. 

Feb’y 21st, 1879. 


[SEAL. ] JNO. W. PAYNE, Clerk. 
185 Marshal's return to notice. 


Due search made and Roxana Simonton not to be found. From 
best information she is in the State of Mississippi. 
R. M. DOUGLAS, JU. S. M. 
By H. C. COWLES, S. D. M. 


ET ite a aeianeNi ieee Eetsig eens 
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And the following subpcenas are issned in said cause, which sub- tric 
poenas and the marshal’s return thereon, are in words and figures mils 
following, viz: Ma 

Say 
LS6 Subpena for R. Y. MeAden. wh 
yo e * “* . ; ry? = ton 

Circuit Court, 4th Cireuit. October Term, 1879. 

lL) NITED STATES OF AMERICA, ) 

‘ - = ~~ f 
\\ ESTERN DISTRI [| OF NortTu (CAROLINA. 4 , 
The President of the United States of America to the marshal of dis 
the atoresaid district, creeting ve; 


You are hereby commanded to summon R. Y. McAden (if to 
be found in your district) personally to be and appear before me, 
. £ Payne, commissioner, at the court-house in the city of Salis- 
bury, on the 18th of March next, at 10 A. M., then and there to 
testify and the truth to say in behalf of the defentant, in a certain 
matter therein pending, wherein Hiram Sibley et al. are plaintiffs, 
and Mrs. Roxana Simonton, executrix, is defendant. And this you 
shall in nowise omit, under the penalty prescribed by law, and 

have you then and there this writ. 
Witness the Hon. M. Rk. Waite, Chief Justice of the Supreme 
Court of the United States, at Greensboro, in said district, 
187 =the first Monday, in February, 1879, and in the one th 
year of the independence of the United States. Issued the 

22d day of February, 1879. 


|SEAL. ] JOHN W. PAYNE. Clerk. 


J 


Marshal's R, hurn. 


Received March 1, 1879. Executed March Ist, 1879, by read- 
ing the within subpoena to Kk. Y. McAden, at Charlotte. 
kh. M. DOUGLAS, 
U, S. Marshal. \i 
By A. C. SUMMERVILLE, D. M. 


LSS Subpena for S. McD. Tate and G. P. Erwin. 
Circuit Court, 4th Cireuit. Oct. Term 1879. 
ikl 
Unrtrep STATES OF AMERICA, ) th 
WESTERN District 0F NORTH CAROLINA. § th 
° . , 7 ° + (2 . N 
The President of the United States of America to the marshal of a 
the aforesaid district, greeting: fo 


You are hereby commanded to summons 8. McD. Tate and G. 
P, Erwin, Sec. of Western N. C. R. R. Co., and bring with him pl 
the stock book containing a list of all the stock owners in said com- 
pany, Eastern Division, since 1865, (if to be found in your dis- 1! 


SLMONTON 


trict) erso » lly | » ¢ | ‘i 7 ' »*) 7" | 7 ’ : y} } | \V 1), oe U 
Li at . po ( blakil LU pt hii cap Pye aut iJ L}i Tile >» & i. ” . «se iS. ‘ ome 
j . 2 . 
‘ ’ . , . i ° : 7. 
missioner, at the court-nouse in the city of Salisbury, on the lath 


March next, at 10 A. M.. then and there to testil and the truth to 


say, In behalf of the defendant, in a certain suit therein pen 
wherein Hiram Sibley et al. are plaintitts and Mrs. Roxana Simon- 
ton, executrix, is defendant. 
And this you shall in nowise omit, under the penalty prescribed 
by law, and have you then and there this w , 
| Rebt, Witness the Hon. M. . Waite, Chief Justice of the 
Supreme Court of the United States, at Greensboro, in said 
district. the first Monday in February, 187. and 
year ot the independence of the LU nited State =. 
Issued 22 day of Feb’y, 1879. 


[SEAL. |] INO. W. PAYNE, Cl 


ets 
an) 
— 


Executed March Ist. 1879. 


, 1 } i } —— ~~ ; 
And afterwards, to wit, at the regular Octobe: m, 1879, of 
this court, a report of the referee in said cause is flied, which re- 


. . } } ° ; 1] _ . ; 
port Is 1n Words and figures LOLOWLDS, VIZ 


Mrs. Raxana Srmonton, Executrix or kh. F. | bie 


simonton. 


ry} | : ‘ - : + ; ’ } 
he UbOders! nea, naVvIng peel abl PAELLA LA a ‘ i] 8sIUGi hil iif 
ij nd 
‘ ; , ¥ +3 ry 
‘ . oa Gat : ,% , " Wot | wes. ee TTIit rel yr’T 1c) : -s cour . rh ’ 
ih V CHOC TILT ec] CHust m YOu .' PLUCIS , , - « iret 
i ‘ ‘ 
. > . . , ’ . . , } 1 . 
: . +a ' ‘1 / "ty ’ ' PPLTITT . | Ta, ’ he ’ 
Lne ce DOSILIONS OT Hiram PlOIiey, ne Piallitl he iv. Ae sAUCUSLEr, Ol 
_ 


the late firm of Lancaster, brown & ( O., OF the state and city ol 
New York, and J. U. Mabin, of the aforesaid firm, fave been, 


atter publication, nied 1n the cause WIth tht AGI ; therein re- 
rerre ct to as proots, which wre TmaaGde a part OL Tis [ 
i 

. + i . + + is : ; ’ 

| have turther to report, that after due nol nsei or the 

. . ’ ** ‘ ; ’ - . . : a . " "To y L. +we’ 

pialutitts and det ndants peng present, recoraed proots nere- 
‘ . a # we 7? ] : | . + ] ‘ se ‘” " . es * 

with filed, marked M.” which 1s filed as pa Mi Tn report. 


>» 9 


191 I find from Exhibit “B,” referred to on page 8 of Hiram 


4) 
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Sibley’s depositions and filed, that there was a written agree- 
ment entered into on the 19th of June, 1872, between Hiram 
Sibley, the plaintiff, R. F. Simonton, the testator of defendant, 
Roxana Simouton, and Lancaster, Brown and Company, of the 
state and city of New York, by which said written agreement 


Hiram Sibley sold to R. F. Simonton, testator aforesaid, one-half 


interest in $1,057,000 of the first mortgage bonds of the Western 
North Carolina Railroad Company, and also one-half interest in 
8,158 shares of the capital stock in aforesaid company for the sum 
of one hundred and thirty-five thousand six hundred and thirty- 
three dollars, purchase money becoming due March 14th, 1873. 
Also said Sibley sold to the aforesaid corapany (Lancaster, Brown 
& Co.) one-fourth interest in said bonds and stock for $67,817, pur- 
chase-money becoming due March 14th, 1873. By said coll- 
192 _—_ tract Sibley, the plaintiff, was authorized to employ counsel 
and foreclose the mortgage, see Exhibit wt hy 
I further find there was a written contract entered into on the 
7th of November, 1872, between Hiram Sibley, the plaintiff, kh. T. 
Wilson, and the East Tennessee, Virginia and Georgia Railroad 
Company. See Exhibit “A” in depositions of Hiram Sibley, page 
8, by which contract Siblev sold the aforesaid bonds and stock, as 


he was authorized to do in Exhibit “ B,” for the sum of $370,000, 
which contract failed by the terms not being fulfilled as agreed be- 


tween . See Exhibit “A” and page 12 of plaintiff's déposi- 
tion. I further find that éhe plaintiff received dividends amount- 
ing to $3,500, one-half of which was credited on the account of R. 
F. Simonton. See Exhibit “F” and page 13 of plaintiff’s deposi- 
t10n. 
[ further find that afterwards, to wit, on the 27th of Oc- 
193 tober, 1874, the plaintiff, Hiram Sibley, contracted and sold 
to Edward Mathews, of the state, county, and city ot New 
York, the aforesaid mortgage bonds and stock for the sum of $270,- 
000. See Exhibit “G” and page and plaintitts proofs. 

I further find that in the statement of the account as rendered 
in Exhibit “« F,” R. F. Simonton is credited with one-half of the 
aforesaid $270,000, to wit, $135,000, as should have been done by 
the terms of Exhibit « B.” : 


[ adopt the account as rendered in Exhibit “F” as the true 


statement of accounts between the plaintiff and testator of defend- 
ant, $14,252.94. Respectfully submitted. 


JNO. W. PAYNE, 


’ “a 
( OMTM|LSSLONET 


And at said October term, 1879, an order of transfer of said 
cause is made in the words and figures following, viz: 
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194 Ord. 4g of Transfer. 
In the Cireuit Court of U. 8., Western District of North Carolina, 
at Greensboro iv aforesaid court 


HrrAM SIBLEY ET AL, | 
against \ In Equity.—Order transferring case to 
RoxANA SIMONTON, EX’R’X ‘ Charlotte. 
of R. F. Simonton. 


At October term, 1879. Report of referree filed. Upon motion 
it is ordered that the def* adant have 30 days in which to file excep- 
tions to report, 

By consent of parties it was further ordered that when the excep- 
tions were filed, they be set down for hearing and transferred to 
Charlotte, in said district, to be for hearing at the December term 
of the U. S. Cireuit Court at said place. 

I, Jno. W. Payne, clerk of circuit court of U. 8. at Greensboro, 
in said district, certify that the foregoing is a correct copy of the 

order made in the above cause at October term, 1879, of 
195 said court, Dec. 19th, 1879. 


[SEAL. ] JNO. W. PAYNE, Clerk. 


And afterwards, to wit, November 7th, 1879, the defendant’s 
exceptions to referee’s report are filed in the words and ficures as 
follows, viz: 


196 Di fendant’s Er ‘eptions lo R fer Ri 


[Tnited States Cireuit Court. 4th Cireuit. for the Western District 
ot North Carolina. 


HirkAM SIBLEY AND OTHERS ) 

against 

Roxana Srmonton, Ex’rx or R. F. Srmonton. ) 
The defendant excepts to the report ot the ref e in this 

[. That the referee admitted the testimony of Hiram Sibley, 

Howard Saunders, Robert ; o | .ancaster. John ¢ Mebane, and 

James O. Proudfit, all of whom were incompetent to testify as to 

any transactions with the defendant’s testator, or as to anv state- 

ment made by deft’s testator, as the evidence taken shows that they 

were interested as well as the exhibits filed show, 

(I. That he did not charge the compiainant, Hiram Sibley, with 

S 100,000 of Southern Railway security stock, with interest at 7 per 

cent., which the evidence shows the said Sibiey received as cash at 

par value, 


197 [II. That the referee has allowed the complainant, Sibley, 
the sum of one-half of 8.158 shares of W. N. C. Railroad 
stock. Kvidence shows he owned no such stock, and that the ref- 
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eree has charged deft’s testator with one-half the value of 8,158 
shares of W. N.C. R. R. stock. 
BLACKMER & HENDERSON, 
TUCKER, FOLK & McCORKLE, 

Sols. for Deft. 


And afterwards, to wit, at the regular June term, 1881, of our 
said court, held at Charlotte, the following decree confirming re- 
port and appointing special master, is made, entered, and filed in 


said cause, which decree is in words and figures as follows, viz : 
1 OSs dD TP ¢ Con Arming R, nort and Appointing Special Mast A 


Circuit Court of the United States, Western District of North Car- 


olina. June Term, 1881. In Mquity. 


HrraM SIBLEY AND Pau, P. Winston. ASSIGNEE ) 


i 

of Lancaster, Brown & Co., Bankrupts, | 

aga nat 

Roxana Srmonton, Executrrx or R. F. Srmon- | 
ton, deceased. 


This cause coming on for hearing upon the report of the master, 
and the same having been heard, Jones & Johnston, solicitors for 
complainants, being present, and no counsel tor the defendant. it 
is ordered, adjudged, and decreed by the court that the exceptions 
taken by the detendant to the interrogatories and the testimony of 
Hiram Sibley, in so far as they relate to transactions or communi- 
cations between said Sibley and Simonton, be, and the same are 
hereby, sustained, and all the testimony covered by said exceptions 
is ruled out. 

[t is further declared and adjudged that the other excep- 
199 tions to said report be overruled, and that the master’s re- 
port as to the debt due from the defendant’s testator to the 
complainant, Hiram Sibley, be confirmed in all respects ; and it is 
declared and adjudged that the testator of the detendant. Roxana 
Simonton, was and still is indebted to the said Hiram Sibley in the 
sum of fourteen thousand two hundred and fifty-two dollars and 
ninety-four cents, with interest from the thirty-first of October, 
1874. 

This court doth further order and decree that it be referred to 
Ki, K. P. Osborn to take an account of what is due to complainant, 
as aforesaid, and all others, the creditors of Rob’t F. Simonton, 
dec’d, the testator, in the pleadings named, of his funeral expenses 
and the expenses of administration thus far. And the said master 
is to cause advertisement to. be made in the “ Charlotte Observer.” 

and such other papers as he shall think fit, for six weeks, 
200 ~=for all the creditors of-said testator to come in before him 
and } rove their debts. 


CO 
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And it 1s ordered that the master do take an account of the per- 
sonal estate of said testator, which come or should have come to 
hands of the said defendant, as executrix, or to the hands of any 
other person by her order or for her nse, 

And if the personal estate shall be insufficient 
charge the debts of said testator, it is ordered that 
do enquire and state to the court what real estate 
vas possessed of at the time of his death, and the value - the said 
real estate, and also tuke an account ot the rents and pro! S the ‘reot 
accrued at the time of and since his death received by said execu- 
trix, or which should have been received _? her or by any one by 
her order or for her use. 

And it 1s { urther ordere d that said master 1 take an account 
201 and report to this court what disposition, if any, was made 
of the estate of said testator, real or personal, which has 

come to the hands of sald executrix. 

And it is further ordered that the said master shal! ascertain and 
report to this court the pro rata share of the assets of the estate of 
the said testator, both real and personal, to which this complainant 
is entitled in the due distribution thereof. 

And it is further _— ~~ that of the creditors it said testator shal] 
mi ake de of ault 1 in comin 1 TO } prove th ie ir cle bts bv the Ist Monday 
in October, 1881, t hee are il to be excluded the benefit of this de- 
cree, but the persons so coming in to prove their debts, not parties 
to this suit, shall vom tribute to the complainants tneir proport tion of 


’ 


to pay off and dis- 
he said master 


I 
the sald testator 


he e xpenses of this suit. 


This cause re bor for further orde rs. 


HUGH L. BOND, 
June 14, 1881. C’t Judge. 


Filed in othee June 14, LSS 1. 


202 And atterwards, to wit, at the regular Ju rm, 1883, of 
our said court, the defendant, Roxana Simonton, through 
hei counsel, 1). M. K'urches, comes into open C urt and prays an 
app al to the Sup reme Court of the United States, which appeal is 
granted and citation issued and returned executed and filed and 
case on app’ il, and appeal bond in two hundred dollars, exe- 
ed by d. B. Connelly and approved by the Hon. Robert P. Dick 
judge of said district, filed, which said citation, case on appeal, and 
bond are in th words and figures following, viz 
yAUSS: Cas 1 AM 
[In the Circuit Court of the United States, V rn District of 
North Carolina, Fourth Cireuit In Equity 


seen 


AL SIMONTON V8, SIBLEY ET AL. 


l{iRAM SIBLEY. OF ROCHESTER. AND STATE OF 
New York, and a citizen of the State of New | 
York, and Paul P. Winston, assignee in bank- 
ruptey of Lancaster, Brown & Co., of Rich- | 
mond, Virginia, and citizen of the State of { 
Virginia, 
‘ iy y) é | 
> ; . ' —_— , ¥. , , > — ; \ 
KOXANA SIMONTON, Executrrx oF Ropert F. 
- ‘ . . ane At i . ‘, > : P 
Simonton, of Statesville, North Carolina, and | 
a citizen of the State of North Carolina. 


To the Hon. Robert P. Dick, Judge of the Western District of N. 


« he 
(varolina,. Xe. 


The or eal of Roxana Simonton, the above-named defendant 


an d ap pe lant, tg showeth 
That on the 5th day of March, 1877, the above-named comp lain- 
ants filed their bill & he Circuit Court of the U nited States for 
the Western District of North Carolina and 4th circuit thereof, at 
the city of Greensboro, North Carolina, against the above-named 
defendant, Roxana Simonton, executrix of Robt. F. Simon- 
204 ton. ‘That the complainants alleged and charged in their 
said bill that the —_ lainant, Hiram Sibley, being the owner 
of one million and fifty-seven thousand dollars par \ value of the first 
mortgage bonds of the W estern North Carolina Railroad C ompany, 
and eight thousand on hundred and fifty- -eighi t shares of th ee apite al 
stock of said company, on the 19th day of June, 1872, undertook 
and agreed in writing to sell to the said Robt. F. Simonton, the 
testator of the defendant, Roxana Simonton, a one-half undivided 
interest in said mortgage bonds and railroad stock at the agreed 
price of one hundred and thirty-five thousand six hundred and 
thirty-three dollars, ($135,633,) and at the same time and in the 
same written contract, said Hiram Sibley sold to the firm of Lan- 
caster, Brown & Co, one undivided fourth interest in said mortgage 
bonds and railroad stock for the agreed price of sixty-seven thou- 
sand eight hundred and seventeen dollars, ($67,817,) and retained 
one undivided fourth interest in said mortgage bonds and railroad 
stock as his own property. And to form a partnership, com- 
905 posed of the said Lancaster, Brown & Co., the said R. F. 
Simonton, testator of the defendant, Roxana Simonton, and 
the complainant, Hiram Sibley, to foreclose, if necessary, said 
mortgage on the Western North Carolina Railroad and to sell 
said railroad thereunder, and to sell said capital stock and mort- 
gage bonds upon adventure and speculation. 

That in the said written contract of sale and partnership it is 
stated that the payments of Lancaster, Brown & Co. for the one- 
fourth of said bonds and stock, and of the said R. F. Simonton for 
one-half of said bonds and stock, should become due on the 14th 
day of March, 1873; that neither Lancaster, Brown & Co. nor 


. 
+ 
. 


7 ’ 
Robt. 


or any part of the same without the approval of | ther parties. 
Ne ither Was the said Lancaster, brown & Co. no Lt} said Xt. a 
Simonton to have the possession of said bonds and stock, but the 
same was to remain in the possession and control of the said Hiram 
Sibley; and he was fully authorized § and mpowed | 
said contract to sell said mortgage Db i railroad 
stock, upon his own motion = and idgment, and 
7 OH without consulting either Lancast ce 13! Wil ‘\ Co. 
. F. Simonton: that said bonds and stock was to be co 
sidered as collateral in the hands of the said Sibley for the pay- 
ment to him of the agreed price for the interests sold by him tothe 


said Simonton and Laneaster, Brown & Co.: that said Sibley was 


to sell said bonds and stock and to apply a sufficient amount of the 
proceeds ot said sale to the payment of $155,655 due him by said 
Simonton, and to $67,817 due him by the said Lancaster, Brown 
& Co, for the interest s id them in said stocks and bonds as here- 


inabove set forth. And that ir he made Suie OT SAIC bonds and 
stock before the 14th day of March, 1873, the said Simonton and 


Lancaster, brown & Co. should be entitled to a rebate of seven per 
centum on said amounts; that after paying off said indebtedness 
to himself, the necessary Costs and charges ot fore sure, and the 


necessary expenses of making said sales as therein provided for, 
then the resilue was to be divided between the parties as follows: 
The said Hiram Sibley, one-fourth; Lancaster, Brown & Co., 

one-fourth ; and R. F. Simonton, téstator of defendant, Rox- 
207 ana Simonton, one-half. That on the next day after this 

contract was made, to wit, on the 20th day of June, 1877, 
{or it may have been on the same day, but if so, after the original 
contract) the parties to the original contract, to wit, Hiram Sibley, 
Lancaster, Brown & Co., and R. F. Simonton, made and entered 
into another contract supplemental to the original, in which it is 
re cited that the complainant, Hiram Sibley, has ‘this Gil ~ sold tO 
the said Lancaster, Brown & Co. and the said R. F. Simonton the 


. 


bonds and stock above named. It is then provided and specially 
agreed in this supplemental contract of the 20th, that of the profils 
arising from a foreclosure and sale of said bonds and stocks, that 
25,103.45, should be first set apart and divided into three equal 
parts; and that said Hiram Sibley should have one-third, and th 
said Lancaster, Brown & Co. one-third, and the said R. F. Simon- 
ton the other third thereof. And that from an profits remaln- 


- * ’ . syr fy <> ~~ . | | : i « 47 - ? 
ing after the first 25,103,745, there should be paid to the tirm ol 


Lancaster, brown & Co. the sum ot 1.584 . and to the W. N ‘ 
R. R. Co. the sum otf 881 o~-, an | that an balance then re- 
208 maining of said profits should be divided between said parties 
as follows: The complainant, Hiram Sibley, one-fourth ; 
Lancaster, Brown & Co., one-fourth ; and Rh. F. Simonton, defend- 
ant’s testator, one-half thereof. And that in case of /oss in the ad- 
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venture, the amount due L., B. & Co. of 1,548,2°., and the W. N. 
C. R. R. Co. of 881,2,5,, should be paid by each of the parties in 
proportion to their interests, and in the same proportion any de- 
ficieney that may exist in the proceeds necessary to return to the 
said Sibley the sum of two hundred and seventy-one thon- 
sand two hundred and sixty-six dollars; that copies of these two 
contracts are attached to and made a part of plaintiff’s bill of com- 
piaint, and are here specially reterred and asked to be considered 
as a part of defendant’s case on appeal; that under said contract 
f sale and partnership with the said Lancaster, brown & Co. and 
R. F. Simonton,the complainant, Hiram Sibley, caused proceedings 
be instituted in the Circuit Court of the United States in 


{ 


the Western District of North Carolina and 4th = ereuit,: 


at (Greensboro, N. 38 against said WwW. wan 
209 KR. R. Company and others, the trustees thereof, for fore- 

closure of said mortgage, and sale of said property, and that 
during the pendency of said suit the. said complainant, Hiram 
Sibley, contracted and sold said mortgage bonds and railroad stock, 
to wit, on the 7th day of November, 1872, to one Richard 'T. Wilson, 
at the agreed price of three hundred and seventy thousand dollars 
($370,000,) at which time, and upon said contract and sale, the 
complainant, Hiram Sibley, received from said Wilson one hun- 
dred thousand dollars par value of the capital stock of the Southern 
Railway Security Company, and receipted said Wilson therefor, as 
that amount of cash received by him; that said Wilson afterwards 
failed to pay the other two hundred and seventy thousand dollars 
($270,000) as he was to do, forfeited his said contract, and lost the 
$100,000 capital stock of the Southern Railway Security Company 


so paid to the complainant Sibley; thatthe said Richard T. Wilson,- 


having thus failed to comply with his said contract, and there- 
210 by forfeited the same, the complainant, Hiram Sibley, on the 

27th day of October, 1874, sold and assigned to one Edward 
Matthews, of New York, said railroad stocks and mortgage bonds, 
subject to any claim the said kh. 'T. Wilson might have upon the same, 
under the contract of the 7th of November, 1872. for the sum of 
two hundred and seventy thousand dollars ($270,000,) which he 
received in cash. ‘That while the complainants in their bill of com- 
piaint allege that the sale to Edward Matthews was on the Sist of 
October, 1874, the truth of the matter is, as appears from the con- 
tract itself on file, that 1t was on the 27th of October, 1874. And 
complainants neglect even to mention in their said bill that the 
complainant, Hiram Sibley, ever made any contract of sale of said 
bonds and stocks to R, T. Wilson, or that he at that time, to wit, 
on the 7th day of November, 1872, received of said Wilson the 
sum of one hundred thousand dollars ($100,000) par value of the 

stock of the Southern Railway Security Company. Yet the 
211 same is true, as appears by the written contract and receipt 

with said Wilson, signed by himself, bearing date 7th Nov., 
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1872, now on file,and acknowledged by said 8 And the onl 
mention he makes ot any capital Sto K of said S ri R ulway 
Security Company, is in speaking of the sale to Edward Matthews 
of the 27th Oc tober, LS74. He Says: ad was realized and 
turned over to me, upon said sale of bonds and st Ks, $150,000 of 
the par value of the capital stock of the Southern Rai way se ‘urity 
Company, whi ch | hold sul »] ect to distrib it] ~~ ‘x W hi n the 


truth of the matter is, that he did not receive al vy of the stock of 
. * ’ , ° . ° . ; . - * 
the Southern Railway Security Company in the contract with Ed- 


ward Matthews. But that he received one hundred thousand 
dollars thereof from R. 'T. Wilson at the time, lin th : way herein 
above set forth. And us Pi aah oa 8. Lnen A} propriated it to 
his own use, in part satisfaction of the debt of La aster, brown & 

Co., and ot the said R. F. Simonton, as he was bound to do 
212 under the contract of sale and partnership herein above re- 


ferred to. And thaton the 3lst day of October, 1874, | 
received, on said Southern Railway Security stock, a cash dividend 
of 8,500 , and ra | stock dividend of 50 per im amounting to 
$50,000, making the whole amount of stock he then held 150.000 
All.of which will more fully appear from the pleadings, exhibits 
and proots in the suit, and which detendant relies upon in this 
ap peal. 

The complainants then allege an indebtedness on the part of the 

at ‘fendant, Roxana Simonton, as the executor or tne said R. F. 
Simonton, her testator, and that she has assets in her hands, or 
should have, to pay the same, &c. ‘To this bill the defendant, Rox- 
anna Simonton, as the executor of the said R. F. Simonton, onthe 
7th day of May, 1877, filed her answer, in which she admits the 
contracts of sale and partnership, as set forth in complainants’ bill. 
Admits that by the terms of said contracts the complainant, Hiram 
Sibley, was to hold said bonds and stocks as collaterals to secure the 

price agreed to be paid him by Lancaster, Brown & Co., and 


; 


213 by her testator, ht. I’, Simonton. And that the sald Hiram 


Sibley was thereby authorized to se ws the same upon his own 
judgment and at his own time, and that th | Lancaster, Brown 
& Co., and the said kh. F. Simonton, were not so Np pee to sell 


’ 


the same, and that they were not even intrusted with the custody 
of any of said bonds and stock. And that when the said com- 
plainant, Hiram Sibley, should sell said bonds and esi that he 
was to apply the ye of such sales, or so much thereof as 
should be necessary, to the liquidation a id payment of the price 
agreed upon to be paid by said Simonton and - ncaster, Brown & 
Co. to him for the undivided interests so sold to them. And de- 
fendant then alleges that if the said Hiram Sibley did apply said 
proceeds, or if he had so applied said proceeds, to the payment and 
liquidation of said debts, that her testator, hk. F. Simonton, would 
have owed him nothing, nor would he have owed the partnership 
firm anything, nor would she as his executrix owe either the plaia- 
10 
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tiffs or the firm anything. And defendant denies that she, 
214 ~—sas the executor of the said R. F. Simonton, or in any other 

way, is indebted to or owes the plaintiffs or said partnership 
anything upon a fair account and settlement. But the defendant 
on the otber hand alleges and charges in her said answer that the 
complainant, Hiram Sibley, received one hundred thousand dollars, 
par value, of the capital stock of the Southern Railway Security 
Company from R. T. Wilson on the 7th day of November, 1872, 
of the value of 100,000 dollars in United States currency, or if not 
of that value, it was worth at least 973 cents on the dollar; that he 
received this stock as so much cash, and so receipted for the same; 
and that he held and treated said stock as his own individual prop- 
erty, as it was, until by lapse of time the same became greatly de- 
preciated, when he tried to throw the loss upon the partnership, 
and the said Laneaster, Brown & Co., and the testator ot defend- 
ant, R. F. Simonton; that if the complainant had not so treated 
and held said stock so received on the 7th November, 1872, as his 

own, that the law, under the terms of the contract of sale 
215 and partnership, would have and did apply the same to the 

payment of the debt due by the said R. F. Simonton to the 
complainant Sibley, thereby liquidating and discharging the same 
pro tanto ; that this stock thus applied to the payment of said in- 
debtedness, and the 270,000 dollars received from Edward Mat- 
thews, would leave nearly one hnyndred thousand dollars due the 
tirm by the complainant, Hiram Sibley, after deducting proper 
costs, charges, and expenses. Out of the first $25,103,%5, the de- 


a 
‘ 


fendant, as the executrix of R. F. Simonton, is entitled to receive 
one-third, and that she is entitled to receive one-half of the residue, 
according to the express terms of the eontract of sale and partner- 
ship. ‘That defendant filed exception to the interrogatories, and to 
the testimony taken by plaintiff, the same having been referred to 
J. W. Payne, to take and state an account; that said Commissioner 
Payne took and stated an account, finding over fourteen thousand 
dollars, with interest thereon from the 31st day of October, 1874, until 
paid, due to the plaintiff, Hiram Sibley, by the defendant, Roxana 

Simonton, as the executor of R. F. Simonton; that said re- 
216 ~_—port transferred to the circuit court, at the city of Charlotte, 

for hearing and further direction, where the same was heard 
upon the pleadings, proofs, reports, and exceptions thereto, at June 
term, 1881, when the court overruled all defendant’s exceptions, 
except the exception as to the competency of certain testimony of 
he plaintiff, Hiram Sibley. Sustained and confirmed said report 
in all other respects, and on the 14th day of June, 1881, a final de- 
cree was passed, signed, and filed, finding and declaring “ that R. 
F. Simonton, testator of the defendant, Roxana Simonton, was 
and still is indebted to said Hiram Sibley in the sum of fourteen 
thousand two hundred and forty-two dollars and ninety-four cents, 
with interest from the 51st day of October, 1874.” 
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And then made a reference, E. K. P. Osborne, as a special mas- 
ter to take an account of the assets in the hands of the deft.. be- 
longing to her testators, the rents and profits and value of the real 
estate belonging to said testator, and of the indebtedness of said 
estate, &c., &e., and to report to the next term for further orders, 
xe., as will more fully appear from the pleading, proofs, 
reports, does not find whether anything 1s due the other 
complainant, Paul P. Winston, assignee of Lancaster, 
Brown & Co., or not. Nor does he find the fact as to 
whether the complainant, Hiram Sibley, received 100,000 
dollars of tne par value ot the capital stock of the Southern 
Railway Security Company from R. T. Wilson, on _ the 
7th day of Nov., 1877, its value at that dute. And whether the 
said Sibley in fact received the Same is cash. and 80 receipted tor 
the same, and held and treated said stock as his individual prop- 
erty. And whether he so held and treated said stock as a matter 
of fact. Whether the law under the contract did not apply the 
same to the payment of the debt of defendant’s testator’s debt pro 
tanto. Nor did said Commissioner Payne find any facts as to said 
stocks, or make any ruling thereon as to the law, as he should have 


_ 


21 


done. 
That said commissioner made no direct finding of facts in the 
matter, but simply adopted the account filed by complainants as true. 
That upon the coming in of said report the defendant filed ex- 
ceptions thereto, and at term of said court the case 
218 was exceptions, and from said decree itself, all of which are 
specially referred to us a part of the appeal. 
Wherefore the defendant appeals from said decree, and the 
rulings and findings therein contained, from the Circuit Court of 
the United States to the Supreme Court of the United States, and 
respectfully prays that the decree of said court and the bill, answer, 
and other pleading, depositions, evidence, exhibits, and all the pro- 
ceedings in said suit, may be sent to the Supreme Court of the 
United States without delay, and that the said Supreme Court will 
proceed to hear said cause anew, and that said decree of the cir- 
cuit court and every part thereof may be reviewed and a decree 
be made declaring that the said Roxana Simonton, executor of R. 
F’. Simonton, recover of the plaintiff, Hiram Sibley, the sum of 
fifty thousand dollars, with interest thereon, or such other sum as it 
shall appear to the court, upon a proper, full, trae and just account 
of said sale and partnership transactions, to be due and owing to 
her. and that she also recover her costs, &c., &c., this 12th 
219 = day otf May, 1885. 
: D. M. FURCHES, 
g, lieitor fny A pp llant. 
June 12, 1885. 
Appeal allowed. 
ROBT. P. DICK, Judge. 


16 SIMONTON YS, SIBLEY ET AL. 


220 Citation On Appeal, 


In the Circuit Court of the United States, Western District of North 
Carolina, Fourth Circuit. 


against . ; 

\ . 
ae —_—" ; n Ke nITY. 
RoxaNA Srmonton, Ex’rr’x ‘ — 


of Kk. F. Simonton. | 


To Iliram Sibley and Paul P. Winston, assignee in bankruptey of 


Lancaster, Brown & Co. 

Whereas the defendant in the above entitled suit, Roxana Simon- 
ton, executrix of Robert F.. Simonton, has lately appealed to the 
Supreme Court of the United States from a decree lately rendered 
in the Circuit Court of the United States for the Western District 
of North Carolina, made in favor of you, the said Hiram Sibley, 
and has filed the security required by law: 

Y ou are, therefore hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the 2d Monday of October 
next, to do and receive what may appear to justice to be done in the 
premises. 

June 12, ’*85. 


ROBT. P. DICK, Judge. 


Filed June 12, ’83. Executed June 13. ’83. 


221 In the Cireuit Court of the l) nited States for the W estern 
District of N. C. 4th Cireuit. 


HrraM Srptey AND Paut P. WINSTON, } 

assignee in bankruptcy of Lancaster, 

brown & Co. hee 
>In Equity. 


GQdAWIST 


j 
RoXANNA SIMONTON, EXxrx. OF ROBERT 
kK’, Simonton. 


Know all men that we, Roxanna Simonton, as the executrix of 
R. F. Simonton, and James Bb. Connelly as surety, are held and 
firmly bound unto the above named plaintiffs, Hiram Sibley and 
Paul P. Winston, assignee of Lancaster, Brown & Co., in the just 
and full sum of two hundred dollars, the payment whereof well and 
truly be made and done, we bind ourselves, our executors, &c. 
Witness our hands and seals this the 19th day of May, 1883. 

The condition of the above is such that, whereas the above 
named defendant, Roxanna Simonton, has applied to his Hon. 
Robt. P. Dick, judge, &c., for an appeal from final decree of the 

Cireuit of the United States for the Western District of 


Jee) 


222 North Carolina, passed at the city of Charlotte, in the 4th 
cireuit, on the 14th day of June, 1881, in favor of the plain- 


et A IO 


¥ 


SIMONTON VS. SIBLEY ET AL. G7 
tiffs, Hiram Sibley and Paul P. Winston, assignee, &c., and against 
the defendant, Roxanna Simonton, Ex’r’x of Robt. F. Simonton, 
to the Supreme Court of the United States: 

Now, therefore, if said appeal shall be granted, and the defendant 
shall successfully prosecute the same in the Supreme Court of the 
United States, then and in that event the above bond shall be null 
and void; but on her failure to so successfully prosecute the same, 
then, and in that event, the same shall be and remain in full force 
and virtue for all such cost as shall be awarded against her. This 
the day and date above written. 


J. B. CONNELLY. [seat] 


223 I, H. C. Cowles, clerk, do hereby certify that James B. 
Connelly, the surety to the above bond, is abundantly good 
and solvent. H. C. COWLES, 
Clerh U. S. Courts. 


224 Circuit Court, Fourth Circuit, at Charlotte. 


Unritep STATES OF AMERICA, } 
WestTERN District or NortH CAROLINA. § 


[, H. C. Cowles, clerk of the Cireuit Court of the United States 
in and for the Western District of North Carolina, at Charlotte, in 
said district, do hereby certify the foregoing writing to be a full, 
true, and perfect transcript and exemplification of the record and 
proceedings in the case of Hiram Sibley and Paul P. Winston, as- 
signee of Lancaster, brown & Co., bankrupts, against Roxanna 
Simonton, executrix of Robert F. Simonton, defendant, as fully as 
the same remain on file and of record in my office and as certified 
to my office by the clerk of the Circuit Court of the United States 
for said district, at Greensboro. 

[n witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office, in the city of Charlotte, in said dis- 
trict, this the 25th day of September, A. D. 1883. 

[SEAL. ] H. C. COWLES, Clerk. 


(Endorsed on cover:) W. North Carolina C.C. U.S. No. 1042. 
Roxana Simonton, executrix of R. F. Simonton, appellant, vs. 
Hiram Sibley and Paul P. Winston, assignee in bankruptcy of 
Lancaster, Brown and Company. Filed 6th October, 1883. 
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Supreme Court of the United States. 


October Term. 1886. N 


SIMONTON. A 


SIBLE 


Appeal from the Circuit Court of the United 
States for the Western District 


Of North Carotina. 


- 
al 
>» ~ P y . b ; t 7 
rief for Appellee, by Mr. Earle. 
ioe 
' i / ry 
Lhis is an appeal trom the Cireuit Cou ie United 
States tor the W estern District OF NO 
ihe bill in equity was filed March 5. 1877 
i ne masters rep rt was hied (Jctobe Sf } 
*7 ‘ el 4 . 
Vecree made and filed June 14. 188] 
App al allowed June 12, 1883 
& 
ryy ‘ ’ P . 7 
he report of the master will be found ives DOv, 00 
. * } Yea, , o] ’ : ‘ 
~ and ine decree ‘04. 0Y oT the Re rad ) 
lf appears that Hiram Sibley sold stator, 
Who wns a citizen or Not i Carolina hl naivid | one-nail 
interest in $1.057.000 of Loe first mortgvace mas 


Western North Carolina Railroad Company nd in 8,108 


' 
+ * 


. ‘ . 4 ° ; sey . | . | y . . . 4 " . i ; : 
Snares OF ts apt Li &S mK. LOT > | PD 99 LLG: > J sehtie astel 


or 31. i874. Vir Ne. ey 2010 the wont securities ro one 


Edward Matthews for $270.000. subiect to anv claim which 
the said RK. 'T. Wilson mignt have thereon This was 
siuply a substitution of Matthews for Wilson And Mr. 
Sibley loaned Matthews $200.000. to induce him to make 
ne purecnase— nis own monet 


nere 18 A MATeTIAL TACT ll tne evidence. nowever.,. which 


s 3 i * 7 | 
shows conclusively that Mr. Siblev did not at any tame treat 
i . 4. | . 2 “eit % s * » —— oe ey .* P . | . x ‘a . é 
ine sSsournel ; Security . Vili} any SLUM nm «45 nis Own. O! as A 
2 i 
. " * + i" » | * + is i H , a | . . } . 
payment of what was due bim, and entirely contradicts the 
erroneous inference attempted to be adduced trom the re- 


cital in Col. McAden’s testimony. ‘hat fact is, that Mr. 
recelved a cash div lend ot $3.500 on the Southern 
Security Company stock, and on March i4, 1875, credited 
Rk. F. Simonton with his half thereot and his half of $49 
lmterest thereon i his was shown Dv the account render d 


October 31, 1874. (See, also, Mr. Sibley’s testimony, p 


A rt +h ‘ ‘ ’ rnga a - 1’ ’ r° ros 7 T, Vir 
And this Was alli or the money evel received D\ Vir. 
Sibiev from the Southern Security Company stock in anv 
wav. munner. or torm 

i} t “hy | > > | 7 ] 
He urged Loe Sale OF It Treqgueiucuy, OU Luncaster, brown 


X Co. U 


flor whom they were agents in the matter of the sale of the 


; 7 ; : " : +} f " ; z : le ‘ _ 
jected (p. 51) ith for themselves and Simonton, 


ry* ’ 4 . P + 
‘he letter to Mr. Simonton from bis agents Lancaster. 
' » * j : , 7 "> bes iyi’ - * . . . t 
Brown qx O.. dated DD ff ho 7 F Is/Z. im. ov) lnTormed tim 
, t 


, 4} * . . , F ; . > ‘ , . . = 
OT tne receipt of this southern security Company stock, 
+ 


} “ L, _ oe , ’ ‘ . | ‘ : . * ‘> «> j 
and boV tne testimony o vil sanicAasTel bottom of 53d and 
‘ 1 ] 
op of 54th pp.) it is s " nat Wir. Simonton was tally 
; s 
niormed Ol ine transas LiOti WiLi W i SUT atid ()] ive recelpt 
‘ 


his stock. put never at any time did Vir. Simonton 


snorcest tne pretension presented OV The oOntention nere. 


tf was aiter this full kKnowledve OT the transaction that 


Mr. Simonton made the further power, marked Exhibit D 


(p. 46). 
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no ahswel 
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blockner. cALL' 


reaTTey) 
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that Mr. Lancaster made the balance 
to Mr. Sibi a i 


-ounted for by the charges 


ittie more than Mr. 


L)e “iC ( 


the cash dividends 


accounT OT 


on the South 


pers, and promised me 
\)/ j rnd | 


_ el Pediline / 
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forwarded Vour te 


CHSse. The 


W hen aman isin dutv-pound to spe 


or suffer the inference. Vir Simonton sal 


creabeiale tile” occ 
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FILED JUL) 


SUPREME COURT OF THE UNTPED STATES. 


OCTOBER ‘Tiuhiks, isso. 


No. 264. 
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9 ALEXANDER R. SHEPHERD VS. JOHN W. THOMPSON. 


The defendant Is LO plead hereto on or before the first special 
term of the court, ¢ ecurring vA days after service here if: of it rwise 


R. T. MERRICK, 
M. F. MORRIS, 
Attorneys for Plaintiff. 


, , . 
Particulars O] Di mand. 


Copy of notes. 


] Ween ele: W ASHINGTON, 1). ae March LOth, LS7Jo. 

‘Two vears afte date promise to — the order of John W. Thomp- 
son seven thousand dollars, value received, with interest at the rate 
of eight per centum per annum, payable semi-annually. 


int pel NLU per i] 
(Signed ALEX. R. SHEPHERD. 


2. $8,000.00 WASHINGTON, D. C., March 10th, 1873. 
‘Three vears after date | promise LO pay to the order of John 
W. Thompson eight acces dollars, value received, with interest 


4 ] ‘ , 5 anti A : - : 7. 
at the rate oI eight pel centum per agnbuin, Pays able sem] “annua iy 


a 


(Signed) ALEX. R. SHEPHERD 


John W. hompson, the plaintiff in the above-entit ed CaUSe, 
n n, doth d and say that he is the holder and 
being duly sworn, doth depose and say that he is the holder and 
owner the two several promissory notes mentioned in the fore- 


FoOIng cit ‘lar: ition, and whereof true copies are appended as the puLr- 
“ee Senge Ol di mand annexed to the common counts 1 said declara- 
tion: that the facts stated in said declaration are true: that the 
laintiff’s cause of action in the premises against the defendant, 
Alexander R. Shepherd, consists of the said two several promissory 


notes and the said defendant’s failure to pay the same: that 
5 sald promissory notes were executed and delivered by said 


defendant to the plaintiff in consideration of the sum of fif- 

teen thousand dollars, balance due upon purchase-money of prop- 
( rly sold by the plainuft LO said defendant Ol) the LOth day of March, 
A. D. S19 ; that said notes are the genuine promissory notes of said 
defendant, and the signatures thereto are the genuine signatures of 
sald di if se Al xander R. Shepherd ; that Ol} the first-mentioned 
of said I 
ptember, A. D. 1874, and on the 14th day of Novembe |). 
1874, he paid LWO thou sand dollars, and On the 27th day al te Il- 
uary, A. D. 1870, he paid five hundred and fifty dollars, and on the 


220nd day of June, A. D. 1875, he paid one thousand dollars; that 


O}) the Sec nd-mentioned of said notes the sald defendant paid the 
interest to the 10th day of March, A. D. 1875, but has made no fur- 
ther payn ents: that on account of the said first-mentioned note there 
is now due and payable by said defendant to the plaintiff the sum 

of three thousand six hundred and seventy-seven dollars and 
( twenty-eight cents ($3,677.28), with interest from the 22ond 

day of June, A. D. 1875; that on account of said second note 
there is now due and payable by said defendant to the plaintiff the 


otes the said defendant paid the interest to the — 7 of 


SMI ye et 


ALEXANDER R. SHEPH! 


| | 
qiiy i March. A. |). IS{o: | bch t J 
47 . = ) iby] j . 
bhnere 1S now adue and pavaovie VD | 
] , } 
‘ ‘ Lis { QO} al] SC L-( iis til | 11S] 


lune. A. D IS/o. and On AOS UU Lh 
4 (>= & ‘ } . 1 ~™ 
.\. D. 1875, at the rate of eight pe 
. 4] i | ' 
Lnd is athant further savs th: 
' ’ ’ 
betore tl late hereof and especia 
as ; 7 ' ! 
i s @ eiata . ii} 1) the 2th (iii \ 
. | 
| ne lmitted his indebtedness 
notes and promised to pay the san 
i « 
s ! ” . 
Subscribed and sworn tf 


In the Supreme Court of the Dist 


Mar b 


Joun W 


he P) lant af tha Tinited Stat 
il i Fiae CPi Uilt bit i we 
\ } | ; 
you are hereby commanded to a 
} ] 
* ’ , ; , 
qiay O11 its Ill Special Le Ti, OCCU 
: . 
; . , _ | sea fead 
' Ol} YOu, LO alsWwel Like prial At 
’  - lorm nt cy ret rOrl? TO?) 
5% ‘ hick ¥ t itid? Litil 7 t | > i Vou i ii 
’ P i 
ICCLAPAaALLON 
7 ‘ : 
‘fy | | + 7 - we 
Witness D. Kk. Cartter, chief jus 
; 


> NoTe.—The special terms: 


Tuesday of every month \ 


Served CODICS of the cle claration 


on the defendant the 15t 


HOMPSON, PI’fl 


[JOHN W 


THOMPSON. 
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mobia, th 
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4 ALEXANDER R. SHEPHERD VS. JOHN W. THOMPSON. 


in the Supreme Court of the District of Columbia 
JoHN W. ‘THOMPSON 


\ + >% rT. ¥ ’ , . Tt * 
ALEXANDER R. SHEPHERD. } 


' » ‘(ey ‘va 
|. For plea to the first count of the plaintiff’s declaration, the de- 

fendant says that he did not make the sald promissory notes, as 

allecad 

AiicyVvou 


2. And, for a further plea to said first count, he says that the al- 
leged cause of action did not accrue within three years before 


‘cy ' , , ; pan . . s : y 

3. For piea to the second count of said declaration the de- 
. , a 3° . > ° ” 
fendant says that he did not make the said promissory note as 
. } . 
adiiOyod, 

‘a } ] seas o Ge 

! And for a further plea to said second count he says that the 

1] : fh , ;, sa bias . “Aa wre | —_ , 
alleged cause of action did not accrue within three years before this 
sult 


5. For plea to the third count of said declaration the defendant 
Says that he never Was indebt d iS alle ced. 

6. And ior a furthe r plea LO sald th ird count he SVs that the 
alleged cause of action did not accrue within three years - before this 


WM. F. MATTINGLY, 
A. C. BRADLEY, 
Att’? {8s for Defendant. 


| 


Alexander R. Shephi rd, b ing duly sworn, deposes and savs that 
In the apove-en titled i cause; that the said prom- 


issory notes sued on were more than three years overdue at the time 
- al ES Sa , ot. ¥ ihe ’ Sg eee 
of the bringing of this action, and defendant further says 
LO that he denies that within the three vears before the date of 


jaintiff’s affidavit he frequently, or on the 21st day of June, 
S77, or on thy 25 day of April, 1879, or at any ot ther time within 
said period, ne tor d lis indebtedness to the plaintiff on account of 
notes, and promised LO pay the same. 

ALEX. R. SHEPHERD 
Subscribed and sworn to before me this 14th day of Ap ril, 1880. 
|NOTARIAL SEAL. | J. M. YOUNG, 
Notary Public. 


ed 


~ én 


ALEXANDER R. SHEPHERD Ys. J 


y . . . .*7 } 
fSOLitLer OT} Issue. Filed A} 


lio tha oupre me Court of the Vist 


JOHN W. ‘THOMPSON 
is i | 
ALEXANDER R. SHEPHERD. } 
The plaintiff joins issue with the d 


' 


ond. third, fourth. fifth, and sixth plea 


To Wm. F. Mattingly & A. C 


JOHN W. ‘THOMPSON 
MF AT 


ALEXANDER R. SHEPHERD. } 


R. T. Merrick & M. F. Morris, p! 
tingly & A. C. Bradley, defendant’ 


sit ; ! ’ } t | Ty! ? 

VProceet rs before the supreme co 
a : ; , ] neaf 
O Speclai term and ceirreull 
« ; ‘ t 
Mond being the 24th day, of J 


} 
ih wit Court presia ne. tne coul 
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presiding. 


JoHN W. Tuompson, PI’ff, 
is. 
ALEXANDER R. SHepHerp, Def’t. } 
Now cemes here as well the plaintiff, 
Merrick & Morris, as the defendant, by ! 
tingly & Bradley, and a jury of good ai 


trict. to wit. Franeis 8S. Barbarin, Samu 
1 7 ' 
James M. Darnell, George 


King, John A. Gray, Edward Gorman, 
H. Thompson, David b. Jackson, Owen 
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Last pleadings filed April —, A. D. 155! 
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ry +7 Y ven ty \} af . 
nis ALLoTneyVsS., CSSTS, 


lawful men of this Dis- 
el J. Spearing, Cyrus 38. 


T. Sturgess, Cole Ward, 
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Phillip M. May, and John F. Bridget, who being duly sworn to try 
the issue above joined, are respited until the meeting of the court 
to-morrow morning. 


WEDNESDAY, April 20th, 1881. 
Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 
Joun W. THompson, PI’ff | _ 
: ee, oe No. 21709 
Us ; 
) ‘ 2%, Cal. . YAF 
ALEXANDER R. Sueruern, Def't. } 
13 Now again come here the parties aforesaid in manner 
aforesaid and the same jury that was respited yesterday, who, 
r the case is given them in charge, retire to their room to eon- 
sider of their verdict wate permission, if they agree during the re- 
cess of the court, after reducing their verdict to writing, signing, 


—— and deli vering the same to their foreman, to separate until 
the meeting of the court to-morrow morning. 


THURSDAY, Apru 21st, 1881. 
Session resumed pursuant to adjournment, MacArthur, justice, pre- 


loun W. TuHompson, PI’ff 
a id ° Oo VWad « 4 . At Law. vo 21709. 
is 


. wT Cal. 
ALEXANDER R. SuHepuHerpD, Def’t. } 


Now again come here the parties aforesaid in manner aforesaid, 
ind the sam yu seg into soe and on their oathis Say they 
find said issue in favor the defendant; therefore it is considered 
that the plaintifl take beaF an by his suit, and that the defendant 

go thereof without day and recover against the plaintiff the 
14 costs of his defence, taxed at $—, and have execution thereof 


"Y 
f. 


SATURDAY, Apru 25rd, 1881. 
Session resumed pursuant to adjournment, MacArthur, justice 
presiding. 


JoHn W. Tuompson, PI’ff, 
vs. ‘At Law. No. 21709. 
ALEXANDER R. SHEPHERD, Def’t. } 


The plaintiff, John W. Thompson, comes and moves the court to 
set aside ~ verdict of the jury in the above-entitled cause and for 
a “ w tri: il thereof, and for grounds of this motion he says: 

The said verdict is contrary to the evidence adduced in the 
cause. 
That said verdict is contrary to law and to the instructions of 
the court. 
That the plaintiff should have a new trial for the reasons ap- 
parent in the bills of exceptions taken in the cause. 
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~ 


MonDAY, May ond. A. J}. ISS] 


Session resumed pursuant to adjournment, MacArthur, Justice, 
presiding. 


15 JOHN W. THompson, PI’fl 
v8. > At Law. No. 21709 
ALEXANDER R. SHEPHERD, Def’t. } 


Upon hearing so much of the plaintiff's motion for a new trial 
as Is ad ldressed LO the diseretion of the court if is considered that 
the same be, and is hereby, overruled. 


ripay, May 6th, A. D. 1881. 
Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 


Joun W. TuHompsoy, PI’ff. 
Ie, At Law. No. 21709. 
ALEXANDER R. SHEPHERD. Def't. } 


Now again comes here the plaintiff, by his said. attornevs, and 
F es 
tenders to the court here his bills of exceptions to the rulings of the 
. . . ’ a } 
cour Tt) the trial of this CuuUuse, and prays Loat they may ve auly 


on acs : ga and duly made a part of the record, which is done 
rdit 


Bills of Exceptions. Filed M Ly 6th. 1881. 
LG In the Supreme Court of the District of Columbia. 


JoHN W. THompson, PI'ff, 
vs. -At Law No. 21709 
ALEXANDER R. SHEPHERD, Def’t. } 


Kirst except ion. 


Ll. Al the trial of this cause, the promissory notes in i} io 
been duly proved and offered in evidence to the jury, the pany vee 
further to maintain the issues on his part joined, offered in evidenc 
il di ed of cohlveyahce from the defendant LO one \ li hi lain TI Om pson 
of certain real estate in trust to secure the payment to the plaintifl 
of said notes, which deed of conveyance is in the words and terms 
following, to wit: | 
This indenture, made this tenth day of March, in the year of ou 
Lord Ole thousand elght hundred and seventy-three, between 
Alexander R. Shepherd and Mary G. Shepherd, his wife, of the 
city of Washington, in the District of Columbia, of the first part, 
and William Thompson, of the same pli ice, of the second 

Whereas the said Alexander R. Shephe rd is justly indel 

John W. Thompson in the sum of twenty-two thousand 


. 
) 7 


7 (being the balance of purchase-money due on the hereinafter- 
deseribed lots of ground), for which amount he, ir Sa id Alex- 
ander RK. Shepherd, has passed his three promissory notes, bearing 


even date with these presents and payable to the order of the said 


Mig AK Lee CE eR AEE OR RAE INR 8 OF) ae 


occupation of the prem ses No. 915 E St. N. W 
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John \W. Thompson, two of the said note s be r for the si 1m of seven 
thousand dollars each and vec “aerndareor 5 in one and two 
years after date, and the third of said notes being for the sum of 
el@ht — dollars and payable in three years after date, all of 
said notes bea: hg interest at the rate of elght per cent. per annum, 
interest isles semi-annually, and to secure the punctual payment 


of said notes and interest and costs the parties of the first part exe- 


Now, therefore, this indenture witnesseth: That the said parties of 
the first part. for and in consideration of th pre mises aforesaid and. 


" " : . } 1 | : } 

; . . + hy ‘v3 . +. ' i ’ i : é . 
lurther. Loe SUIN OF Olle dollat in lawft li money of th nited States, 
hav c‘rroay?} tas Larcaatlt acd i ly] ’ and | hy 

iiect Vt Pratived, Paha Cah iid LAs Pica, et iit (10 } 

a r aii Oi a } 1 | : a. 4 
Lnese presents grant, Dargaln, and Sell, unto the sard 
rtar mt th, mand art lie hh , anc a rnc 1] th) LALOAe 
vy + wit ‘~~, oo, biti Part hi © ii , ~~ chil ‘ SSI? T) ~ chil Host pieces 
S or parcels of ground being and situate in the city of Washing- 


ton. in the Vistrict of Columbia, and known and yr 1 bed as 
: j i + . ] . . fi*y = 7% iw , 7v j : . . 
OTIV I Nai iot numbered Six (0), 1n square numbered one hundred and 
. re } ili “ee , ’ > ° 
: , and lots lettered CU, D, G, K. ln me Oe ©, OR VV. 
Harris and Crammer recorded SUDAdIVISION Ol] part *) | sald square 
i: | 7 | ; ly ] 6 ] ; , 4? ’ 7y (1 > A : + | . vith } 1 
hnumoered one hundred and SIXtV-I0ouUul io4), together With the 1m- 
provements : 


ry% , : . ’ a | ; ' , ‘ ° . 
l'o have and tO hold the sald deseriped real estate and pre ruses 


ond part, his heirs and assigns. 
In and upon the trusts, nevertheless, * * (Here follow the 
trusts usually contained in a deed of trust.) * * 7% 
In testimony whereof the said parties of the first part have here- 
unto set their hands and seals on the day and vear first hereinbefore 
written | 
(Signed) ALEA. R. SHEP! 
(Signed) MARY G. SHEPI 


45) is] me 


[EI | 
[ERD. [seat] 
Duly witne SS( d and acknowledg (i. 


Indorsement: Received for record on the 13th day of March, A 
|). LS/o5, and poennges In liber No. (pe foll 0 125, one of the 

19 land reeords { the District of Columbia. and examined by 
(Signed) S. W olf recorder : 


And thereupon, for the purpose of showing that on the 2lst day 
of June, A. D. 1577, to wit, within three years before the institu- 
tion of this suit, the defendant had admitted the said notes as sub- 
ig indebtedness, which he was then lable and willing to pay, 
the plaintifl offered in evidence, having first duly proved the ex- 
ecutlol 1 ther of D} all the partl CS whose names are attache d thereto 
the Siteine paper W riting, to wit: 

ration ot the indebtedness deseribed nn the deed of trust 
to William Thompson, trustee, executed March 10th, 1873, and re- 
corded in Lb r No. 712. folio IPS, of the land records of the District 
; the demand and claim of A. C. Bradley to the use of 
ee 4 Sebined and others against the United States for the use and 
. and all the proceeds 


~ 
——e 
ae 
— 

—— 
——e 
— 

ee 
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thereof, and the moneys derived therefrom, are hereby pledged 
20 and made applicable to the payment of said indebtedness, 

with iaterent rw reon at the rate of eight per cent. per annum 
until paid. And it is hereby covenanted and agreed that any draft 
wr check issued in tc nt or part payment of said claim shall be 
indorsed and delivered to the trustees named in —“ trust, and the 
proceeds thereof, less all proper COSLS and charges, | eC ap plie “dt LO the 
payment of the sald indebtedness, with interest as aforesaid. or to 
SO much thereof iis the Sum or sums Ol mores SO received is Or are 
sufficient to pay. 

Witness our hands this 2Ist day of June, 1877. 
(Signed) A. C. BRADLEY 
ALEX. R. SHEPHERD 


The undersigned trustees hereby consent and concur in the above 
assignment. 
(Signed) GEO. TAYLOR, Truste 
7 SAM. CROSS, Trustee. 
PETER F. BACON, Tir 


To the introduction of which pred pne a: ritins in evidence the d ; 


fendant, by kis counsel, objected, and the court sustained his ob- 
jection, and would not permit said puLper writing to be read 
21 or given.in evidence to the jury; to which ruling of the 


court the plaintiff, by his counsel, excepted and prayed the 
court to sign and seal. this his first bill of exceptions, which is ae- 
cordingly done this 20th day of April, A. D gy 
ARTHUR MacARTHUR, Justice. |SEA! 


Second Exception. 

2. After the signing and sealing of the foregoing lirst bill of ex- 
Ce ptions, which 1s made part of this second bill of exe eptions, havin 
offered evidence tending to prove that on the loth day of November, 
ae LS76, the defendant was in embarrassed circumstances, bine 
plaintiff, further to maintain the issues upon his part Joined, offered 
in evidence a deed of conveyance from the defendant to certain trus- 
tees, George Taylor, Samuel ( —— Peter IF. Bacon, bearing date 
Lhe said LSth day of Nove mber, A. DD LS76, which deed, duly 
corded Among the land records of rhe District of C‘olumbia. was 1n 
the words and terms following, to wit: 


This indenture, made this 15th day of November, in the vear 
ps et hundred and seventy-six (leek by and between 

22 Ale ander Lt. Shepherd and Mary G. Shepherd, his wife, of 
“eg ty of Washington, District of Columbia, of the first part, 


and Geerge ecto Henry A. Willard, and Samuel Cross, of the 
second part: 
Whereas the said Alexander R. Shepherd is indebted to divers 
persons in divers sums of money, and is desirous to secure the pay- 
ment thereof by a conveyance of his property and effects for that 
purpose , and whereas his unsecured debts, so iar as the sane are 
2—264 


Lmount ol 
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THOMPSON, 
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ind all the rents, issues, 
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Lh ntl ( n of which paper mn evidences the def ndant, by 
his counsel, objected, and the court sustained his objection and 
would not permit said paper writing to be read or given in evidence 
to the jury; to which ruling of the court the plaintiff, by his coun- 

C2 | nba prayed court to sign and seal this his second 
Dlii OF exceptions which is iccordingly done this 20th day of April, 
A. D 1881. ; 


ARTHUR MacARTHOUR, Justice. |Seat.] 


4 j i] . } : % . , ge . : e ' ° 
». After the sioning and sealing of the foregoing second bill of 


} 


xceptions, wiiieh 1s made a part of this third bill of exceptions, the 


? hi » maintain the issues on his part joined, offered in 

ey ce a at Pp ~ L101 O] the defendant. Alexander RR Shepherd, hav- 
xy proved his signature thereto, taken on the 25th day of 

he \ |. A. D. 1879. to wit. within three vears before the insti- 
tution of this suit, at the city of Washington, in the District 

(" before an examiner in chancery.in a cause No. 5433 on 


. } ‘ ° + j ee. 
ie Supreme court of the District of Columbia, 
. 


; ‘ : ’ . : : ’ 41 
n one Johnson and others are compiainants ana Nathaniel 
] 


i ’ |: ntlane , ao Pe .F ? 
tugett and others are defendants, said Uhompson, but not said 


shepherd, belng a party to said CAUSEC which deposition was ln the 


"4; f Tare : ) ] , 
Denosition (jj A le. ande) if Shepherd. 
j j 


(). Ilave you ever assigned or made over to Mr. Thompson any- 
thing in satisfaction of this elaim ? 
A. asslone d Uf rtain rents of house 915 > mt. to Mr. Thompson, 


which assignment was concurred in by any trustee-, and which will 


aggregate about $0,400. A restraining order issued from the equity 

court restraining the payment of any past-due rents, which order 

has not yet been rescinded. There is little doubt but that Mr. 

Thompson will receive this sum, as this assignment was made 
: } 


hefore this order Was ISSUedC. 


To the introduction of which deposition in evidence the 

Zu defendant, by his counsel, objected, and the court sustained 
his objection and would not perm the said deposition to be 

( d 1D evidence tothe jury; LO which rulding of the court the plain- 


rea 
tiff, by his COUNSE I. ( xcepted, and prayed the court to slgn and seal 
this his third bill of exceptions, which is accordingly done this ?Oth 


day of April, A. D. 1881. 
ARTHUR MacARTHUR, Justice. [seau..] 


Fou rth hexe ption. 


ie signing and sealing of the foregoing third bill of ex- 
lich is made part of this fourth bill of exceptions, the 
plaintiff thereupon offered in evidence the record of said cause No. 
5433, equity, and especially that portion of the deposition of said de- 
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made to any particular paper. At the time def’t in- 


he attached the condition that there should bea 
property covers d by that deed of trust. ‘The release 


i@ KUCW of. 


it brought in Court of Claims and before the assign- 
pressing his debt and Shepherd asked him to see 


to pay him the proceeds of the suit and see if he 
ind postpone proceedings P Vif was going to adver- 
deed of trust. He saw pl’ff and the result was an as- 
proce eds to —_ ier tol d him to see Thompson 
wouldn’t sell the property he would pay him the 


laim on the ake He communicated this to pl'ff 
rby was not were this was just before the 21st day of 
Pi’rr: That he was about advertising the property 
deed of trust,and Mr. N. Wilson came to him and 
had a claim pending in the Court of Claims that he 
He said that def’t would give him (Thompson) the 
iim if sali — hot made, and he desisted. The debt 
the debt sued on in this action, and evidence having 
1e plaintiff tending to show that a draft, which 
and terms following, to wit 


ITED STATES, April Sth, 1879 


TN 
} i } . : > ] ° ‘ - i 7 ’ ‘ 
er of Alexande! ht. Shepherd, George laylor, Sam- 


1 —_ . . ' . ! } } ] — 
d Pete : Bacon Olle thousand eleht hundred dollars 


cui tenal = 
ire ie cdi, SIME dail ak a* * 


W. P. TITCOMB, 


. > r ) 7 . . , ia i . 
Assistant PR guste) Ol thie / COSUL) lz 


IS ¢ ndorsed : Pay LO the order of Nathaniel Wilson, 
Cy, Alexande r kK. Shepherd, George Taylor, Samuel 

r I’. Bacon, Nathaniel Wilson; White, cashier, pay- 
-order of Andrew C. Bradley, Alexander R. Shep- 
Taylor, Samuel Cross, and Peter F. Bacon, had been 
ited livered to Nathanis | Wilson as 
defendant, Alexander R. Shepherd, in payment of 


irties against the United States on account of the 
remises 1} ne city o! Washington known as 915 

Sil d Wilson had procured the iIndors ments of 
id draft for the purpose of collecting the same and 
roceeds to th plaintiff in this suit; thereupon the 


u : 
1@ Issues on his part , joined offer ‘ed to 
ed as a witness on behalf of the 
ocuring the indorsement of said de fendant Shep- 
iit he, said Wilson, was acting under the instruction 
defendant of June 21, 1877, evidenced by the paper 
date, hereinbefore referred to; to the introduction of 


— 
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a= yf ;% ’ 
ede) Live _' irl usta ned his Op er QO} 
LeSLIMONYV to be riven to the i 
- 4 
. | ey tal ; 
CC) rs 7 ( LI lil i HIS COUNSe!, CX 1) | 
i 
' ‘ 77 
{ ane 
orn) i seal this his hiith bill of exce}] 


done this 20th day of April, A. |). ISS]. 


sy? f " . ] ‘| | fy ] st 
aVTeetiilt LoL. Counsel, thie Gelendants 
’ ) } ? _ 
; ‘ ‘ ; . | + 
fiiti | i\ L i he defendant pica WILT) i 


} } ] ] } 
rested; and thereupon the defendant, 


court to instruct the jurv as follows: “ Tl 
| 
‘ ; . . . | 
not entitled to recover unless he p 
¢ j 4 +» : : | 
DI » bringing this sult the del 
| t 
sum sued for. and this ought . 
yt) eCXDOilLcIt manner and hy in is 
‘ 
“yy! 
terminate which mnstruction 
’ | : . | 
Line O WHhiell ruling Or tue court 


“he — fo | , 
CXCeDLEaG, ANG prayed Lne court to sign th 
le i, el ee eord) lv d Late Ot 
Lions, WHICH 18S ACCOTaCINEGLY done this Z' 


ARTHUR MacART! 


Seventh krcenti 


7. After the signing and sealing of 
excepti 1S, which Is made part of this “( 
the defendant further prayed the court to 


lows: “If the jury believe from the evid 
LO Nathaniel Wilson LO pay the proces is 
| e Thompson was upon the cond 


’ 
, 


} - 43 - j ‘ . oe - , 
pantie Is not entitled to recover Dv reason 
. 
| 


Live thereto, he not having given any evid 
” which prayer the cour 


instruction to the jury; to which 


, . . " ; = "> 
Ber ' } i 
) sald ( Paid vitvil 


>= ’ ‘ ’ 
, * ’ ; 

Ji prain tt. by l) _ counsel. LA CeTILE | 
? i] ? 

rr) thy hy 

— a and sea | this I) SJ »( \ i} il +, 


accordingly done this 20th day of Avril, A 


ARTHUR MacART!] 


iease certain real estate Irom the men Oo: a 


OMPSON, 


‘ Y Ce 
‘ 
; 
t : ’ ' 
OP Peiice 4 
' , 


L6 \LEXANDER R. SHEPHERD VS. JOHN W. THOMPSON. 


F : »s . = ay ithin. three An Pa 
from the evidence that defendant at any time within three years 
| | | » Q ] " —- ) i . ' . 7v« lified ‘ rk r| 
peiore the bringing oF this sult made an UNQuailhead acKnowl- 


} oe ee. ie < . | ’ ‘ y 
edement of the debt upon which this suit is brought, then the law 
oa 


° } 4 ’ , i ie . 

implies a promise which will remove the bar of the statute of limita- 
‘ 

LOHS, And an express promise to pas sald debt 1s not necessary ; 

xr | i 7 ‘ y +} : | ‘Tf . e, rn! A ) 7 7 . + 7 1) ory shel 1] stru ° = 

WiIiICT) PLaAYyCI Lilie COUT overruled ana reliusea t ' i iUil I if 


; } . . : - seis De . , } , 4 rr » 4} , — 
tions to the jury; to which ruling of the court the plaintiff, by his 


— ar 


i 
} } } ; } fie sneal , oe — - = 
counsel, exceprved, and prayed tne ecourt to sign and seal this his 
. : . } . : 9 1. . 
s 20th day 


: ; : 
‘ ' ’ ’ va. ena f) wit , i i? oo TT? 
Or exceptions. which IS accoralingiy Qone til 


ARTHUR MacARTHUR, Justice. [seat.] 


4 


. ; ° , 
: \fter the signing and sea Q er elo 
c eal . . O eae 
QO] exceptions, which IS mad pal Ol this ninth Dill Of ex- 
. x , F ' tn nha we srIPtrT ac int 
CC) ms, the court proceeded LO Charge the Jury as loOlows 


} 


The Court: I do not wish to put tii jury to any further Incon- 


: , ° } 
venience than they have been submitted to during the term: but, 
’ . . ; j ; : ' 
as we are approaching the end of the term, we want to accomplish 
’ 2 ° q ' J } — 2 } . 
.% shy! , j ’ . ‘ . ' ‘ ’ “ort . 
as nue 1) cs POSSIVIC WILDIN Loe last if 4 Gay >. | Will. Lie refore. ask 
P | ] le , ee oe ea a an, 
\ i \ » | iis bne Cast it) VOUT hands LO night, aS Lnere are SeCVeral 
oLuner cases 1 which parties have been 1n attendance a creat deal 
] : . 
LO thelr 1nconyve ener 


Re ae ae aes Be 2 or A? as : ae? _— | 
Now. the statute of limitations. which is set up as a defense to 
; 
Lois actlon, 1S a DKDar tO ANY recover\ ipon the dept itself. unless 
Eh ages ie a ee easel 
Loner has something occurred to take it out ol the operation of that 


statut The statute. as has been presented to you by counsel on 


s , . } . . . } ‘ ' 
both sides, was enacted fo! Lue purpos or quieting claims that have 
; 
existed iong enough: th oucht to have been settled if thev were 
not settied, and upon the presumption that the means 
oe ot es shing the Claims have been 1Impel il/ed, or that the 
4] a } ; } " . 3 } ae Son ; 
Cialms themseives pave veen ala, lt theretore simply de- 
‘ | . ’ 4 i: ral tT. ’ yy) tT} ; + | ‘ l eve té . ; 
Dies 7) i ' a Uli ii SFLvLil CJLTCULTISLALCRS, LILe aQaVantare oO] 
se" . : Aas ' ; 
comic nto a court and eniorceing Nils « Im” lt does not annihliate 
the mdebtedness itself: that 1s 1n existence sulhcientiv to form a 
. . . ’ . ¥% : » “es ~ . 
ioundation for anew Claim as a consideration tor taking 1t out ol 
. , oA Rie ie Sees ee — 
Lhe -statute oO ilmiltatlons bY a new acknowledgement oT 1t on the 
#) v°T | | if t I »\7 il, yea °F UL? hat . L,I P | hy |] " id } 
part 2, Lit ‘i i‘ Lictiit 0] LiicC pret a lS | baci Pe. opilgated >, Liat 11h * Tt 
ly , | if ; ; , t} ’ ) ti Tf } levy } ; {| 7 
Ctiiitcs JL is’ ibbataili } vis IVil bis Teasol Sere Lik tiV PPL fC ctl ch Uist 


7 
™ j monaln Pear y. ee a So ) 4] : 
promise, lhe original consideration Is revived DV 1bLand the plain- 


‘ 
) + ; j ; . ie : , + . ‘ Q . 7 . . . : 
LITT S right oF action restored, and that is the Way the defense In this 


. ¢ | . | : i}. } ‘ 1] " : j r T° 
case 1S 1 DY Lie pialntuiir; ne alleges and sets up a new promise, 
ae @ oe aie - 1 . 
some tear Was xpressed Dy the counsel that vou might be mis- 
Se iene | oe 4 . i ines 
ied DY tii term new Promise. lps pronase biay\ be iLil CXPTCSs 


contract, or it may be implied from circumstances. lf the 
LO) new promise exists in the form of an express promise, of 

course when if is proved it speaks ior itself, and either 
amounts to a promise or not. An express promise is not pretended 
in this case, but a promise implied from circumstances, coupled 
with expressions at the same time—coupled with statements made 
by the defendant Shepherd. 


ALEXANDER R. SHEPHERD Vs. JOH)? VY. THOMPSON, L/ 


\7 ; — . 2 2 2 rot 7. {’. ane be 04a ie i. < - , 
Now. there are various circumstances Irom which this promis 
| 
’ vy | 1? ’ ly i sacl ] r) | 7 . ry! 11} ' ; i , r ’ I 
iet\ ih Lap tea abiiti Wilt it i Is eeaee j ict he Wil Liilv a5 4 
4 
, ; 
valid as if it were express fhe case wh las been so often re- 
y ; : j ’ 
erred to provides that wher eal DAartyv a dees that the d ; 
: a 
' till ie ’ } +} 75 cr?) ' , ; i. " +) t 
= iil (ji i coupled Witt il Wil il} LiVos bal ii iti ica Vt) 
. ad , 
circumstances a promise may be 1m] | S. tie iW DOT) 
: 4 
these circumstances raises a Proms ner this 18s made in ex 
, ‘ , 
’ , 7 
press terms or not the law ralses from Imstances a prom 
. : 
a ™ , + * - ¢ . ; 
ise, ANd it Is Upon tha promis tha ae las to rely Suect 
cases 1} rive P1USeTICE (>i iT) CAPTess Drol ~ i ive iit) LOLI TI 
x " 4% ely , a ’ 1} #h, j ; ‘ ' ‘ ’ ’ 3 . 
Wu ¥¥ = cLil Understand Liit CLLITe] it . ' } i 
: 
imstructS vou. eltner mm WI! VY. that Is 
‘7 | } } » + ' 
i " : ’ : i. + ’ * 
= Ln Vellt Upon Live Piailielil at ’ 1] lis I 
’ | 
> , 
tL promise:-o! that Gescription, | ress or Impiled 
’ 4 i 
\nother circumstance from whi sc 1s often Inte} I, 
] | ' . i } 
. . 
and, indeed, as often spoken of D\ lis the stro , 
a. a j ahs , 
DOSSIDI' Cir ITTiSt Lrice I! tl whi t] cl lit ' I Ly I err ‘ 
- 
t | | " sry © ‘ ‘ P i. t .% ; i _ — : 
iit Dil DOaVIIeL Ui «i if Pls itt il ‘ : oe pct 
{ 
i } ‘ } } |} + | 
Hpecause “&aedt is partly paid . L | i Witt (itl i 
P P 
’ , , -s% ' + . , 
Lion tT) i i = 1} goes “<I Cline! ‘ yy Lif ' i i ‘ | 
| + % , ’ 4 : 
be cCalied new promis under such Cll DUL A 
sf ’ L.4 ‘ i} ’ ,? Liat | ’ 
miechb Ol ‘ Livi Wi nou cAil ) chiiiival LJit® ' sii ' 
. 
' l 
Lion In iaWw of a new promise, becaus posea that 
] | ‘ } } 
.* . ™ , ’ ; 
would NOL. pay tii part Ol a daebt wh } »>pe OULIAWeA | 
i ~ 
7 ‘ | > F ‘ , ’ . . 
Could hot pe COLlLeclet avalnsi DIM : - Ss WILILNY LO pa 
} . a1 P 7. 
And any promise or any proposition I VY FLV lakh reve” Live 
. : ‘ 4 
purpose, 1S he SUPPOses, QO) ODLALININE 1) iViélhi ure ior ane se17 
hich has | lied with by tl : the | 
; sy ’ r s ' ‘ ’ ’ , yy) ,y ’ , 
which has peen Compiled With DY the pia LPO. Lilie Crimns }) 
> } 7 } “% ~~ . . 
posed by the debtor would also be ai ) sment from w h 
° , 
a Lew Proupise might be ierrea i} Ss. 1bL is a recognition 
) j 4 a aad ° ‘ > 7 j 
' ~~ 2 ) t 
Zz of the debt: 1t 1s a willingness to pa Ipon certain cond 
v , 
Lio lf the party accepts that prop nand pe! ; tl 
. > . 
, ’ ' ’ 
‘ nciit { I). tT) } lt becomes evidence it)i wit OO] wi ID ) 
i 
’ ’ ’ , 
an action may be brought by the credito 
-. 
\bout these propositions the court entert . lonbt 
] Y . j j . 
Se i Vi ry | Ki admit hie rt re ‘ i Cond il ~ , a 
] L.¢ | , + j ‘ ’ | | 
qgievotL, alli CO LiLIOhnaAl pl mises vO pay (ict riis 
. . 
, 
SUT PLO 1 or a hew promis uniess tios f I perl i 
; *) ’ . 
by the o ner pars lheretore all the test y Iie O 
* , , 7 - ‘ , . . " " | 
’ . " , i " + ‘ ) } . * . 2 4 
the ar KTLOW CUCINeII ‘}i Live iii rPDLeCadTLess : <i 4 ' Ciili 
. 7, , ° , 
resist it (All LESLIIDONY aL i ' Witll rel ' HuCcK TOW i i 
of this debt with a view of OvbLaInINE a re : it property irom thi 
ss 1 : j | ; ‘ 

‘sy 7 ’ ‘) " : ; . " : * i " ; . ,’ : ° s 
operation of an Incumberance, which cond is not been com 
' saat . } ls . — , 1, ~~ : ; | — Crew 
piles With, are to be discarded Dy the 1] 5 HNO’ VOID a iOUNda 
. : “ ss 2 : ’ : 
LION Upor which a new promise could be esta shea You are only 

, , . ” 2 

to consider in this case any recog nitiol ) CKHOWLeCUEMenNL O} 
. } } . “ } i a } (" : 
. } ’ : , si? ° : ' yy) «) ‘ j 

the indebtedness which the di iMnadant nig made tor the pul 
. * . , H , 
. } se ‘ ure fr. ‘ Ta ; 7 ’ ire ‘ sa 7 } 
pose ol Paling an aavahwagce, nd ot ivahtave iias veel 
iS : } ‘| i ' ’ 
. . od + . ;y » ’ , ° . >. Bare. ‘vt 
VU rendered to him, WilV, LHC PFeSUTII tl IAW LTOWLTY OU 
. ’ + ‘ 


of those circumstances would be a promise lt regard to thi 
whole of the indebtedness. 
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case a trust deed had been executed and 
assit lent also. Mr. Shepherd uppears to have been interested 
in the claim against the Government, and he proposed that the pro- 
eceds of this claim should be transferred to Mr. Thompson, but it 
appears before they reached Mr. Thompson they were intercepted by 
‘process of this court, so that really they never reached their des- 


tit iLLIOn ( | fer desir LO say that this asslonme nt. which has been 
the object of so much discussion and frequent ruling during the 
progress of this trial, cannot be used as testimony In this case at all. 
You are therefore to discard that matter from your minds, and you 
will confine your consideration here to the verbal testimony of the 
| hay > to say about the verbal testimony: that if 11 shall] L})- 
pear satisfactory to you that Mr. Shepherd authorized a proposition 
be mad to the plaintiff to the effect that he could have the 

L4 proceeds of that claim if he would desist from advertising the 
prop rity for sale which appears to have been incumbered by 

this trust d nd the property at that time was threatened with 
in ad\ or sale under the deed: and if it should further 


hat 4 lwarts _~ ne 1 th: 
Oryyy rto vou tonal the adavervisemeht was not published, that LHe 
qi} cAi 


did not take place In consequence ol this proposition, that it 
. " , H . | | i 
Cys ™ whinl ; ETL? oC, | ‘Or = Tt 
\ Lit Vidadehcer irom) Wihlen = tvilt ury mignt pre lime a new 
‘ ‘ . | 
promis Lbhis Quailhcation, perhaps, ought to go aiong with this 
4 ; s* ; | e* ‘cy : ; ea) ; } : . - 
Hist LION it appears that there was an incumbrance on the prop 
i : 4 - 
ee } ] —* — > sav taal ‘ I) . 
CTU i] Vii us Mepniera restricted the proposition Wilict ie author- 
’ | : ; D ins | : ‘ ] . 
| LLOrT! LO NaKe LOTHe plalntlll Simply tothe 1neumbranee 
¥ i +} t . i] a | jot ; 
, : 
‘ .f - 4 : " * ; 1 " ; LT) relation | ) lis poe l’- 
= a ii ij ¥ — € , aj ; 
. 
] ' ; 
s0nN: I yr) Diae hMevovted hess, tTiat is 1 » be LAKeN ILO CoONn- 
, 
, iil 
sideration, as ex ed by the counsel. The trust deed is subject to 
ae 
™ etoatiito Ol) . ae, ~ ae hhOvUCS Lie SU DTC LO a ilm)- 
<A 4 ’ aus 
} i: 
' : '¥ . 
ba i | . yUal I if I is deed, therefore, aS a llen on the 
4 
I>] LG, i ” 4 ~ il \ i Li ' ‘ ‘ nt oO! Lhnost . > could be 
: 
til vitl years: but upon thi tion brought 
¢ j ‘ i ci " +) ‘ i} ous + ‘ ; 7 i i i ‘A 
) bine ves LUeCHISeCLIVeS LUG SLALULOTY LIMILA lon applicable 
m ; | : 11 LJ . + 4 ry 
LO » Pel i iCLil WouId adppiy, a lL WOUIdG CUbL Ol Lie plain 
. ° } ’ 
. : 7s? 5 "sy ya. 
i a, j iii remedy UlLIessS it \ iS brought WILT ) years 
‘ ¢ , yi ’ ’ ef ’ ’ } 
irom ti mic LIC Tifviib OL ACLION ACCTUeC 
LG ] ] ' 
. ; ’ ; cy ; > [a°* <€) j *s) 
| i} > Ve] iif COLIN 1] i‘ ILIOT} Wis Unguaiinea, cL iii yah not rt 
} } } } _ a } a ? 
stricted bo Ul mere personal MWabllity of Ih Shepherd to be sued 
t] i { thint the whi C PDrODOSILION Musi De regarded 
Lit» VIiCT sALULGS, UI ibhLLIN U1) WilVl bi su iLiVLI i] { AU, 
3 j } : ? ‘ 
DV tiie uryvy aS a very strong’ evidence oI a new romise, and lI that 
. . , } 
promise was made atv any time or ll that transaction took piace al 
§ , c% . . } } . . > °, 
7 ' ;yT | Py . . "sas" 7 | \’ ‘ T ‘ *} if ' 1) , | 
any [iit WILDIN o Vears previously LO Like UPrinYglnYg OF tie Sult, it 


>, ¥ a a ' ’ S , ° ° j 4 4 . y ; on . 7 
would enable the plaintifl to maintain his action. if, on the othe 
lability Oh the notes, but re 


; } | : . ; 4 & =, : i : va" : : . 
lated entirely to the rigecnt of the pialntii to entorece his lien Upon 


i 
the property at any time within the 20 vears. it would very much 
= 3 : . ;, , r¥Nt ; tae . , * i 
modify the presumption. The presumption growing out of circum- 
, , ; . Ff ? . . ’ ‘ 
stances of that character would not be so strong as a general PCCOD= 


nition of the debt and a willingness LO pay 1 al any time. 
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} ] “9 t} TT ’ ‘ 
of course they are to be taken into consideration. here is a 


t 


means pointed out at the time of making the amount certain, 


: ] ‘ ++ : ; " . <y . ‘ . 
iS} and certain Without anv Coniusion, because it 1s a mere matte 
. ; 4 ? , | . . - 
of computation | therefore think that if the new promise, 


} ; - + . > 1 
il one were made here. reiated to the indebtedness that was secured 
bv the Lrusi leed which has peel nD evidence here. and that Was 


4 


' j ‘4 6S ; ] | Hie) cl + + 

recuted to secure the notes In sult, it vould be a suthecient identifi 
: . : } t ] ] ‘ } , — l 

MATION oO} the indebtedness. although no actual amount ol indebted 


; . al : . . | ] son Se OF ; . »o aT a hy) o ’ “hie 
lf Vou find in flavor of the piel LITT VOU Wil GI1Ve lllhh A Veralici 


ior what 1s que upon thie notes, tov thi rm With interest trom the Lime 


| ] ’ > 7. " } . | sar » al ‘ 
thr VY pecame adue. (Oj course, vou Wlll Make allowance lol all prea 
} 298 4 i ; P nS > 4h 
ments that you will find upon the notes, as well as the $500. The 
_- :. 29 a oe } *1) 1} s1 
SoU doiars pelng’e mMaors (| on the notes vou will ALIOW that also. 
‘ i een, . 
ae we 3 at — ES - 
if. upon thie whole. you think the piaineiiy, upon whom Lne burden 
' eg ~ Baie ' l, iva ract ‘ ' {, ‘ ‘ LOU 
Ol proot 1s imposed In a case of this kind—that 1s, so far as a new 
i is - *. . Z. * } 
DrOLIISe is econeerned . has not specified clearly that IL LOOK DLAC 
4 , ) i 1 7 . 
and OV a new promise mean according to the ¢ < planation 
on a7 , , ) 
50 | have already made—vou may return a verdict for the de 
’ 
rendant 
} } 
(nd to tl portions Of sala charg inclosed in brackets with 
cies PEPE T ye . ’ } nn ail 
red Ink tn piamntih. OV his counsel, excepts, and prayed the court 
. : . ‘ “Se ie . , #27 . ' : ' 
tO sigh and seal this his ninth Olli ol exceptions, which is aecord- 
ty i] Oe? eae a. 
MIViy GOMe LIS ZULh Gay ol April A. |). ISS1. 
’ »ri* : > »ri ’ ‘ ° “ ? f ] 
ARTHUR MacARTHUR, Justice." [seat.] 
hy j lria 
T> - { \ , . . :. . , . 
Proceedings before the supreme court of the District of Columbia, 
in general term, beginning on the fourth Monday. the 26th day. 
ft Sept m he ISS] 
) . ' : ' ] 
Present: Justices James, Cox, and Hagner 
| RIDAY January Oth. ISS]. 
7 ,* 
MeSSION Ye rmNea pursu int to adjournment. 
* ) t 
Present: Chief Justice Cartter. and Justices Haener and James. 
| rtN, -_ ) ; 
JOHN W. ‘THompson, P|’fl 1 At] No. 21709 
AW 0 iU-. 
4 . a” me 
ey oO Q) 
') 
As . t> ~ , , j Wal 
ALEXANDER R. SHEPHERD. Def’t. } 
| Why * - } 2a ~~ . } ~_— 
\ro stoia L) Vir Morris i' Lilie | Li] ana > \ ‘ Bradley iol 
he Cit ' j ib. WILnoUl tt) ‘ Licitl iy 
y 
MonpDaAy., January 9th. 1881 
4 
Session resumed pursuant to adjournment 
i> | P ‘ , F ‘ 
Present: Chief Justice Cartter, and Justices Hagner and James. 
x } « 
Joun W. Tuompson, PI’fi | 
\f Law No 21(09 
tie 
' > | Cal. th 
\ NDER Kt. SHEPHERD, Def'’t. } 
4 i} . ee 7“ } ¢ 
Mr. Bradley resumes his argument, and concludes at 2 | . 


ite: selina PRR, cdl me 


MPSON, 


HEPHERD Vs. JOHN W,. TH! 


/ i ‘ LND j i SS 
‘ hove i Iter hearing a part of the evidence LT) 
CHS ! ted [ the meeting of the court to-morrow 
Wy \ESDAY Kel l ith. A. D. 1888. 
~ i 2 to adjournment, MacArthur, justice 
; \' i s()\ * i ) 
: At Law. No. 21709 
Cal. 64 
RK. Det 't } : 
mie the parties aforesaid in manner afore- 
\ t | Wa respited vest rday. who. after the 
ao ( a! nm their oath sav they find said 
favor of the plaintiff, and that the money payable to him 
| lant by reason of the premises is the sum of eleven 
) d four hundred and forty-two dollars and eighty-four cents, 
\" $8,000, part thereof, at the rate of eight per cent. 
| m Mareh 10th, 1875, to March 10th, 1876, and there- 
afte) intil paid, and on $5,442.84, balance thereof, at six per 
Cr Iron J 1] SOt! : ISSI. until ) id. by sides COSLS. ‘Therefore if Is 
‘Ol Lif plaintifl recover agvalnst said defendant eleven 
thousand r hundred and forty-two dollars and eighty-four cents, 
with interest as aforesaid, being the money payable by him to the 
piarmmtill reason of the premises, and $50.85 for his costs of sult, 
atidg thay ‘ LIOn thi reof. 
SATURDAY, February 10th, A. D. 1888. 
oe } _: ; ; — 
i Si n resumed pursuant to adjournment, MacArthur, Jus- 
i CSIC 
IOHN V 'HOMPSON PI fT, } 
8. At Law. No. 21709. 
Awl <DER R. SuHepuerp, Def’t. } 
‘ . . 7 } , e 
\) ow comes into court said defendant, by Wm. F. Mattingly 
( bradley, lis attorneys, and moves the court for anew trial 
: 4 } , j } . a pan , . : 2 . 
In 1 because, Ist. the verdict as entered 1s not the verdict 
} . s , . 
which Was returned by the jury; 2nd, the verdict as entered is con- 
‘ e* ii “* i © DP as + | ’ i }- . . 9 : : on 9 : 
trary to the evidence; Srd, the verdict rendered by the jury is void 
ior uncertainty In support of this motion. Defendant retferes to the 
tha: Nn Hle of said attorne ys relating Lo sald verdict. Defendant 
also ves the court for a new trial on bill of exceptions 
Athdavil an Support of New Trial. 
in the Supreme Court of the District of Columbia. 
Joun W. THompson 
Us. -At Law. No. 21709. 
ALEXANDER R. SuHepuerp. } 
Lir:}1: . ras x me — 
a6 William I, Mattingly and Andrew C. Bradley, upon oath, 
} a " : - : _™ . 
tnat, as attorneys Io! the defendant in this action, they 


vs ‘ 
VilGiU,. CA 


Lo aiseretion of the court 1b iS considered i m 


| : 
the same is hereby. overruled. 


\ ] : ; ' ’ 
Appe li praved by defendant. 
‘ i . 
\} I ‘| 1y } 7 | yf } ; ‘ } 
titi iif reupon [ it CGICIClIaaniit, t»\ i ' ete | 

i} cylyr?i $ is byl] oY . : " . ’ i] *¥ 
LLI@ COU! i@re DIS DILIS O exceptions to SO] Line ¢ 

| 

' 7 ° 
Lneé trial oO! this Case, an pl iVS th r( iuLy L 

oe | i " } ] ; : ] | 
CAaiCU Lidl THA A ce Ol Line recor ) I ACCOPrULIY 
) ,7 ’ ; ’ 7 17 ‘ 
Ba O} / UC; LLonNS la er pid li (i [ ti LO/ ISSS 
ln the Siincennn Chasis at Gin Titeks Leila 
ii rif SLELPECCLLLN Tour Ol Lie i i ‘ j i biiicat 
i 
Joun W. ‘THOMPSON, 
: ' ay — 
S s I LO. q {)*) 
\ 3 x." 7 , 4 ‘“ TF . 
ALEA ANDER rx. OHEPHERD 
lirst exceptiot 
4 Ab i] . : | , i] ; i} 
ie i KNOWN LNAat al asie LI cLi Cl LiiisS i , i i i LO ' 
. ; , 1 } ’ 
tain the Issues on his part jommed, Oo read Ih evidence 

= . a : : nail . Fr ae i , H . 
a Pe promissory noves ln words ana ilY tu ‘ | eexrect i 


>t } } . ’ ° , af 
thereof by the di fendant naving veen imMitted 


4 


Two vears after date | promise to pay to the order 
Thompson SCVelLl thousand dollars, Vail eceLlrved., W 


the rate of eight per centum per annum, pa) e sem - 


(Signed) ALEX. R. SHI 


$7.000 WASHINGTON, D. C., March 10 


Oi Jolin 


Ibih 1nberesi 


, 


ar 


Pyrat \ 


:PHERD 
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SS O00. Wasninoton, D. C., March 10, 1875. 
Three years after date I promise to pay to the order of John W. 
Thomps mn elght thousand dollars, value received, with interest at 
‘Al iolht per centum per annum, pay abl si mi-annually. 


" (Signed) ALEX. R. SHEPHERD. 


I 
| 
i 


And the plaintiff admitted that the last two credits upon the 
$7,000 note were credits paid by purchasers of portions of the prop- 
erty embraced in the deed of trust given to secure the payment of 
said notes to obtain releases from said deed. 

The plaintiff thereupon proposed to offer evidence tending to 
prove a new promise by the defendant to pay the notes sued on 

59 within three years before this suit was brought, and the defend- 
ant objected to any evidence tending to prove a new promise 
under the issue in the cause made by the general replication 
to the plea of the statute as inadmissible, but the ¢ourt overruled 
the said objection and ruled that evidence for that purpose was ad- 
missible under the pleadings; to which the defendant then and there 
exc pted, and prayed thi court to sign and seal this his first bill of 
exception s, Which is accordingly done this 7th day of lebruary, 


> 


_— 


LSS. 


ARTHUR MacARTHUR, Justice. [seat.] 
Ni, cond Hxception. 
Z \ ence here mon t hes videnece contained Wn the first bill of CXCC))- 


Lions. be Lig made Dart ol this second bill of exceptions, the defend- 
cit insisting Ul} OT) lis said objection, th plaint iff offered in evidence 
, the deed of trust from the defendant to William 
Thompson recorded in the land records for the District of Columbia, 
in liber No. 712, folio 328. 
This indenture, made this tenth day of March, in the year of our 
hou ) hundred and seventy-three, between Alex- 
ander K. Shepherd and Mary G. Shepherd, his wife, of the 
60 city of Washington, In the District of Columbia, of the first 
and Wi lliam hompson, Ol the Same place, of the second 


ed 
_ 
—! 
—) 
a 
— 


Whereas the said Alexander R. Shepherd is justly indebted unto 


John W.. Thompson in the sum of twenty-two thousand dollar 
JOnN VW. kmoOmpsoh hh the SUM OF LWenHLV-LWO LbooUusalit (OLAS 


beIng the Dalance Of purchase-money due on the hereinafter-de- 
- ; Ral > aeanmmns f =o we } . a ' : 
scribed tots of ground), ior which amount he, the said A lexandet 


_ 


RK. Shepherd, hass passed his three promissory notes, bearing even 
| resents and payable LO the order of the Sal John 
W. ‘Thompson, two of the said notes being for the sum of seven 
| lol] ‘hand payable, respectively,in one and two years 
he third of said notes being for the sum of elglit 


~ 
— 
a. 
_—. 
- 
fs 
—) 


i Lé } 
thousand dollars and payable in l hree years after date—all of sald 
notes bearing Interest at the rate of elght per cent. per annum, In- 
terest payable semi-annually; and to secure the punctual payment 
of said notes and interest and costs the parties of the first part exe- 
cute these presents : 


ALEXANDER R. SHEPHERD VS. JOHN W. THOMPSON. LO 


Now, therefore, this indenture witnesseth : That the said parties of 
the first part, for and In consideration of the premises afor 
6] said and, further, the sum of one dollar, in lawful money o 
the Umited States, * * * have granted, mnngeenee, sold. 
* * * and do by these presents oo bargain. and sell. ' 
unto the said party of the second par, his heirs and assigns, 
those pieces or parcels of eround bel Ing and situate in the eitv ol 
Washington, in the District of Columbia, and known and described 
as original lot numbered six (6), in square numbered one hundred 
and sixty-four (164), and lots lettered C, D, G, kK, L, M, N, P, and Q, 
Harris and Grammer’s recorded subdivision of part of said square 
numbered one hundred and sixty-four (164), together with the im- 


} 


provements; to have and to hold the said described 1 
premise s and appurtenances unto and to the use of th 
the second part, his heirs and assigns— 
In and upon the trusts, nevertheless * * * (Ilere follow thy 
trusts usually contained in a deed of trust 
In testimony whereof the said parti s of the first part nave het 
unto set their hands and seals on the day and year nrst hereinbefore 
written 
(Signed) ALEX. R. SHEPHERD. [seat 
MARY G. SHEPHERD. — [sea 


62 Duly witnessed and acknowledged 
Indorsement: Received for record On Lil loth day of March. 
DD. 1873. and reeorded in liber No. 712. folio 128. one of the land 


records for the District of Columbia, and examined by (sign 
S. W olfe, recorder. 

And the pli aint tiff I, then being shown tli Papel writing of June 
21st, 1877, afterwards offered in evidence and contained 1 tl 
record, and being interre vat ed by his counsel as to the circumstances 
under which it was execul ted, testified that he was pressing for 
a settlement of his claim; that he did not know whether the prop 


erty was advertised for sale under the deed of trust or not, but 

had thre atened LO adve rise, and after some ne votiations for severa! 
weeks, and passing back mr forth between himself and the defend- 
dant, the paper was given for the purpose of paying the defendant's 
debt.to him; that he had no aac ynyele intercourse with the defend- 


ant in eaten to the matter, and it was conducted by the interven- 
tion of third parties. 

The plainti iff ft then offered in evidence, as containing an acknowl- 

edgment of the indebtedness from which the law would 

63 eas a promise to pay, the execution thereof by the respect 

ive parties being admitted, the paper writing in words and 
figures following, to wit: 

In consideration of the indebtedness described in the deed of 
trust to William Thompson, trustee, executed March 10th, 1875, and 
recorded in liber No. 712, folio 128, of the land records of the Dis- 
trict of Columbia, the demand and claim of A. C. Bradley to the use 
of A. R. Shepherd and others against the United States for the use 
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" '% > ; -] » ; r y ‘ ~ 4" . sof I ’ <y 1 ; 1] } 
occupation OF the premises No. 915 E St. northwest. and all the 
: 
| ; . zs , _— ] — = — , ; ] 
eds thereof and the moneys derived therefrom, are hereby pledged 
Ls acelin Ril tte llia ociaahioniah all, ile Beal ith 3 
made appileable to the payment OF sal Indebtedness, with 1n- 
L thereon at the rate of eight per cent. pel annum until paid. 
‘ i 
, : : 
It is hereby covenanted and agreed that cll) draft or check iS- 
‘ment or p ) aid claim shall be indorsed 
Nn payment or part pavinent of said ciaim s iall be indorse 
i e ;' ° : . } ’ . ? 
delivered to the trustee- named in said trust, and the proceeds 
’ 1] . » » ‘ys } ‘ : ] | . 7 
7, 1e@SS all Propel costs and charges, be applied LO the payment 
| : - 
| 7 . ) } ’ re o . _ . . ol . 
the said indebtedness, with interest as aforesaid, or to so 
’ ‘ } il , . - . ; . : , . ; 
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<i t ~ Bear 1)] te) py 
+o = ] | aT nil I mA 
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ersigned tl ef epy consent and concur in the above 
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Lhat the assignment does not contain such an ackKnowiedg? 
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mpetent evidence for an purpose And the court overruled 
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id objections and admitted the paper in evidence ; to which 
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ZO ALEXANDER R. SHEPHERD V8. JOHN W. THOMPSON. 


hereby covenant * * * thatall the property conveyed by these 
presents, and all the rents, issues, profits,and proceeds thereof which 
shall CONC into his a shall be used, managed, and applied by 
him solely for the interest, benefit, and advantage of the holders of 
ee ie ee ae , 
In testimony whereof, &c., Wc. 
(Signed) ALEX. R. SHEPI 
(Signed) MARY G. SHEPI 


Ov Witness: 
D. R. BELL. 


We do her bD\ Ace epi thie foregoing trust. 
(Signed ) GEO. TAYLOR. 
SAM. CROSS. 


Witness: 


(Here follows acknowledgement in due form.) 


Schedule Assets A. Unineumbered. 
(‘ourt of Claims on E-street property (306,000) 


s< hie dule Lb. Schedule of ereditors 


: 


J. W. Thompson. 


gant lnsisting upon his veneral objection), and also 
testified that he had received nothing from said assignment; that the 
matter was in litigation ; on released a great deal of prop- 
roy which constituted his security ru nder the deed « f trust—had re- 
eased from time to time at the ri Aaaeeaadt request. 
{nd upon cross-examination he testified that his relations with 
the defendant had not been friendly since defendant’s failure 
70 and pepo in November, 1876; that he had had no in- 
rse with wig that he knew of his failure and of said 
assigsument atethe time; that he was sick at the time and had not 
sioned it: that the asslonment of June 2Z\st, 1877, covered three 
‘rent of the property mentioned in it, at $4,200 per annum ; 
| the property which had been embraced in the trust to 
secure the notes hi iS been released except one lot and parts of LWo 
others. and these he his idl sine ‘e been advised he couls not t hol | under: 
the trust because of his having released other property which under 
be law would have been first liable; that he had executed no 
release since some time before June, 1877, except one plece to the 
uurehaser, yg bs Pi S1. 200 credited on the $7,000 note: that 
ie defendant had made a proposition, through William Thompson, 
.e trustee me 2 the deed of trust and plaintiff ’s brother, some 
ime before that to settle said indebtedness by conveying a piece of 
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EXANDER R. SHEPHERD VS. JOHN W. THOMPSON, 


y. I have made no promise to the plaintiff, or any 
‘ney, or to any person acting in his interest or behalf, 
for his benefit, within three years prior to March 17th, 


] , 


aay the notes sued on in this action. 


«é ae ae Hie © 


na a mR MET. tie 


Dy, Wrestle tea ee 


agreed that the occasion of the execution of said as- 
June 21st, 1877, by A.C. Bradley, and by ‘Taylor, Cross, 
itle to the pre mises deserib d therein had 
bradley, who had leased the same to the Post (thee 
‘ juently conveyed the same to the defend- 
d assigned to him the lease, and the defendant having 


<i the property to said trustees, Taylor, Cross, an 
‘ : : ‘ 


i 7 ; } ’ ° } ' ' > } ] 
Lhe ciaim against the ['nited States was filed as de- 
| . ) } 7» I v7. ‘ : ’ >i , 1% } ’ 
it assionment, and sald assignment was executes »\ 
sa mere forma! party 


tne plammtiti. further to maintain the issues on his 
{% , . 1 ea ] = Pi } . " * - . r = 
ered 10 reduttal D\ Nathaniel Wilson as a WILNeSS eVI- 
LO prove tbat he was acting as attorney for the de- 


: i . ’ : , 
° | ‘peal ; } <2 ’ . ‘ i¢ | rv} 
prosecuting the claim mentioned 1h thie assigninent 


; } Pe A ] : ay { » oi seats 
nited States: that be was not attorney fo! the plaintiff, 
>) | | + ‘ . _ . 
iefend init el & (] Lhnat Line piaintil Was Dressing the ad- 
ee ' } } } ) ; ‘ » : 
I the property under the deed otf trust. ane wanted 
i i . 


laintiff and ascertain if he ecouldn’t fix it with other 
he SaW the plaintiff and he pre pared this asslonm nt, 
iti o that he had no recollection 


: " 1 } ‘ 

1e\7 ’ ‘> . ' ) ‘ i ‘ 
scription of the notes: that nothing at all was sald 

‘ 

tr 7 : at ; } 
e rate OI Interest and no assertion made as to the 
lef wes + | rol + | + +] Veer yf ] Hen 7. 
a it if 1 2s Pe. iJ lon ‘ la Lit cLSSIO IID at \\ Pe It) ACCOrU- 
notes 
F i] " ' ; | , ’ ] " ‘ | ] 
Oll Lile plaintiff offeres iO oLhHer evidence and rested. 
7 , f° , ' ’ . 
*} + . ‘ , . +, ; ’ . . S 4 Ss + “—. |, 
Like defendant requested the court to instruct the purrs 


} 


defendant, then such acknowledgment must contain 
! lebt 
willing to pay, and which authorizes 
tention to pay ; but if there be 
1 repel the presumption of a 
ntion to pay, then such circumstances are to be taken 
ition by the jury in connection with the acknowledg- 
| q if the jury believe that the circumstances 


“ 


} - } : . ‘ 
and direct admission of a previous subsisting « 
are , 
| 
i 


i a promise or ll 
| 


circumstances whie 


the acknow eaqaoment of Lhe defendant. relied Upot by 


this case. repel the presumption of a promise 


part of the defe ndant. Shepherd, LO pay 
: 


in sult otherwise than by the property assigned, 


7 


i 1s nol entitled LO recover. 


a 


fess 5) See 


oZ \LEXANDER R. SHEPHERD VS. JOHN W. THOMPSON. 


dorsed vered to the trustee named in said trust, and the pro- 
ceeds thereof, less all proper costs and charges, be applied to the 
it of the said indebtedness. with interest as aforesaid, 
19 . Ct) i as th sum or sums ol money SO received 
is or are suffieient to pay 
Witness our hands this 21st day of June, 1877. 
Signed A.C. BRADLEY. 
ALEX. R. SHEPHERD. 
The undersigned trustees hereby consent and concur in the above 
Ss eeetiosen 


~ (Signed GEO. TAYLOR... Trustee. 
SAM. CROSS. Trustee. 
PETER F. BACON. Truste 


y is evidence of a new promise ‘within 


such instrument of writing 

hil fF ismnitatiana ~— + hones —_— i 
the period of limitations before the institution of this suit to pays 
lie ET : apie ‘wy 
bne Indebtedadhness 1n sult 1n this cause 


2. The plaintiff requests the court to instruct the jury that if they 
| | ce that the defendant, on the 21st day of June, 
A. D. 1877, executed the instrument of writing which has been 


(7 : 4 sa hed . — Le. -. 4 = 
offered in evidence in this cause and which is in the following 


In COT) ideration of indebtedness deseribed in the deed of trust Lo 
William Thompson, trustee, executed March 10th, 1875, and recorded 
in Wer No. (ges folio 1238, of the land records of the District 
80 of Columbia, the demand and claim of A. C. Bradley to the 

use of A. R. Shepherd and others against the United States 
»use and occupation of the premises No. 915 E street, north- 


ror tiie ‘ 
west, and all the proceeds thereof and the Inoneys derived therefrom 
ire hereby pledged and made applicable to the payment of said in- 


, with interest thereon at the rate of eight per cent. per an- 
num until paid; and it is hereby covenanted and agreed that any 

ft o1 eck issued in payment or part payment of said claim 
shall be indorsed and delivered to the trustee named in said trust, 


is thereof, less all proper costs and charges, be iup- 


nd thi proceed 
} 4 ¢} ,) J a } } . = — " , , 
lied to the payment of the said indebtedness, with interest as afore- 


l 
i, or to SO much thereof as the Suin or sums of money SO recelved 
or are sufficient to pay. 
Witness our hands this 21st day of June, 1877. 
Signed A. C. BRADLEY. 
ALEX. R. SHEPHERD. 


d trustees hereby consent and concur in the above 
GEO. TAYLOR. Trustee. 


SAM. CROSS, Trustee. 
PETER F. BACON, Trustee— 


M 


SI] such instrument of writing is evidence that the defendant, 
the period of three years before the institution of the 
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R. SHEPHERD Vs. JOHN W. THOMPSON 


Proceedings before the supreme court of the District of Columbia, 
n general term, commencing the first Monday, being the 
S9 first day, of October, A. D. 1885 
Present: Chief Justice Cartter, and Justices Hagner and Cox. 
= ESDAY, January oth. A. D). 1SS4. 
S med pursuant to adjournment ‘din 
P rec Justice Cartter, and Justices Hagner and Cox. 
: ies ray 
7 VW L i son, PIG } At Law No. 91709 
ny C'al. 49 
\) DER R. SuHeruerp, Def’t. } 
N me here again the plaintiff and defendant, by their re- 
ve attorneys, and thereupon, because it appears to the court 
) hat there is no error, either in the record and proceedings or 
e 7uqd of thi special Ler in, there fore it 1s considered that 
SA1d nt and the Sith Is, affirmed, with COSTS, to be 
CU vi CTK 1) vent the 1) ppntilt have execution thy reot. 
Kiled Feb. 8, 1854. ht. Fg Meigs, clerk. 
| he Supreme Court of the District of Columbia, the Sth day of 
7 February, 1SS4. " 
Cees 
JOHN W. ‘THOMPSON 
No. 21709 
A LEXANDI R. SHEPHERD. } 
In CTrol 
IX mel these presents that we, Alexander kh. Shepherd 
| h TT. Ste ire bound unto the above-named Jolin W 
| the sum of two hundred dollars, to be paid to the said 
| \\ nol psol his / executors or administrators: to which 
it. well and truly to be made, we bind ourselves and each of 
ntl | severally, and our and each of our heirs, executors, 
iinistrators, firmly by these presents 
~ | with our seals and dated this 8th day of February, 1884. 
Vhere the above-named Alexander Rh. Shepherd has prosecuted 
r to thi Supre me Court of the United States to reverse 
nent rendered in the above sult by the suid supreme court 7 
he Distri f Columbia: | 
NO ret , bbe condition of this obligation is that if the 
\ rié C \ I YATE! Rh. Shephi rad shall prosecute his said writ { f 
er) toeffect and answerall costs if heshall fail to make ood his plea, 
this obligation shall be void; otherwise the sum shall be and 
remain in full force and virtue 


ALEXANDER Rk. SHEPHERD, [seat.! 
W. F. MATTINGLY &« 
A. © BRADLEY, 

His Alt'ys-in- Fact. 
JOSEPH T. STEVENS. 


ALEXANDER R. SHEPHERD Vs. JOUN W. THOMPSON, vi 


Sealed and delivered in the presence of 
\pproved eb. Sth, 1SS4 
KR. CARPITER. 
(iif Just es 
9] L NITED STATES OF AMERICA, 
The Pri sident of the United States to ant hiel istice and justices 
of the supreme court of the District of Columbia, Greeting 

Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which ts in the said t before you, between 
John W. Thompson, plaintiff, and Alexander R. Shi pli rd, defeind- 
ant, being No. 21709 at law, a manifest error hath happened, to the 
vrreatl di: age of the said le fendat Ll. as DY i . complaint auppears 
and it being fit that the error. if any hath happened, should be duly 
corrected and full and speed \ justice don LO Lhe par $s afores i il} 
this behalf, therefore you are hereby commanded, if judgment! 
therein olven, under your seal. distinetly til 10) niv. LO St na | 
record and proceedings aforesaid, with all things con ne thi 
Same, vo the Oupre ine Court of the United LALES, LOU ther Witt this 
writ, so that you have the same at Washingt n the second Mo 
day of October next, in the said Supreme Court to be then and ther 
held, that, the reeord and proceedings aforesaid being Inspected, the 

“ail said Supreme Court may cause further to be d therein to co 
== that error what of mnght and according to the law and custom of 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of 1 
Linited States, this Sth day of February, in the vear of our Lord 
1SS4, and of the Independence of the Un - he one hundred 
nd eighth. 

Ses Sup ( 1) 6 
nt. J. MEIGS, ¢ 
District oF CoLuMBIA, to wil: 
To John W. ‘Thompson: 

Yuu are hereby cited and admonished to be and appear ataS 
preme (‘ourt of the United States to | t t \\ ashingto 1 on 
the second Monday of October next, pursuant t vrit of error filed 
in the clerk’s ofhice of the supreme court of 1 |) ict of Colum! 

as wherein Alexander Kh. Shepherd is plaintiff and y are defenda 
' to show cause, if an\ Lhnere De, WON thie lag thi Sil | writ 
Crror mentioned should not Lye corrected speedy justice 


: 
done the parties iy that bDenall. 

Witness D. K. Cartter, chief justice of the said supreme court of 
the District of Columbia. 


si 


1) TSS-4 


Service acknow ledge- this Sth day of i b’y, A i | 
MERRICK & MORRIS, 
4 ’ 


> 

\ 
‘ii , : } ‘ 4! 
Attorneus for Plaaniifi 
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Sees 
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ALEXANDER R. SHEPHERD VS. JOHN W. THOMIDSON. 
. D> axe 
LUTHENTICATION OF RECORD 
1] j. . 
f hla ( ert I} (li¢ 
CLERK'S OFFICE, 
SUPREME COURT OF THE DISTRICT OF COLUMBIA 
T> i . ‘ \] : . + gf 4] 7S ee } oe ’ ~™ 
ret J. eles, clerk Ot the sald court, do hereby certiy that 
7 ’ ° » . . . . : 
ri rs o ed to this certificate are true copies ol originals 
; } sabe cy . . ‘ 
nd of reeord 10 Salad othee. and that said originals tovether 
7 : ] ,° 4] - . >} ; . . : *- 
ite bie ecord ot the proceedings ol! saad court 1h this cause, 
i 
" : } ; } . + . ’ , 
itness my hand and the seal of said court this Sth day of Marel. 
. ( 1) { 
RnR. J. MEIGS, Clerk. 
oF ’ 4 ' ) 
By J. sAY CAMP. 
Assistant f j / : 
; vel 7 Z j yi 
1) . 4 : ' + ] s yet ] ‘ ' | 7 , 
3 7ci\ ij \ Ls ‘ i i =i ()i SiLidl VJtil (10 Ceruliy Lie i? i 
, ‘ ] — 7% 
Y allestal L) return J Meigs, clerk of the said court, to bi 
e for} 
| ; . a > > 5 
ness \ ; i and seal this Sti dav oj Mareh LSS4 


{ rirer 
aaa t hs 
rPrirnry 7 
Loitita ve } 
+ ; 
SLiCt ()i ter a ' 
W it 
AUil we ; 
~ | 
he 
~~. ~~ , 
? 


' a 


Kndorse (} 


204. 


: 
whose genuine signature is subseribed to the foregoing 


‘ ot ly any {" .. — ttn : ; . on , rhirat 
as, at tne time OF signing and attesting thi same, Ciilel 
} , -* : 7. 
id court, duly commissioned and q ralified 
} } » a] } . oer i 
nv hand and tHe seal OI said court this Sth day Ol March 
( Dist t of ( big 


R. J. MEIGS, Clerk, 
By J. JAY CAMP, 


. »? } 
Assistant Clerk. 
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ALEXANDER R. SHEPHERD, PLainrtrier i ERRor, 


Us. 


JOHN W. THOMPSON 


BRIEF FOR PLAINTIFF IN ERROR, 


A. C. BRADLEY, 
Wma. F. MAarTrine.y, 


Counsel for Plaintiff in Error. 


Jupp & Derweitern, PRInrers. 
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Wm. F. MaArTrINGLy. 
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(Counsel hor fs iain an Krror. 
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Jupp & DeTrweriterR. PRINTERS 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1886. 


ALEXANDER R. SHEPHERD, PLaintirr in Error, 


JOHN W. THOMPSO? 


ASSIGNMENT OQ] ERROR 


rs . ’ —— - : ~ } . , 
he eourt erred In AGMIILLINGE In evidel Lue assicgumel;l 


se 


of June 21. LS; iP 


: . . -_ : : Zz cy ; . . ‘ > er 
he court erred In.,reiusing the instrus ns prayea Dy 
x | 7 i > 4} 
the defendant below and each of them 
_ , en Ne. . . — — 
he court erred 1n cranting each of Lue Several Instruc 
tions granted to the plaintiff below. 
Ty ao on - ] Le se e.. t} # : P > 5 
ne court erred ih taking Irom the jury consiaeration 
of all cyave a ns ory t | ‘vy ty ,) } ri ‘| ‘ ion 7 
if AM Svitleil CACCHPI i (UCouel w ik i‘ iit USSIPUINCIL 
} ay Beas — 
was coupled with a condition, and whet! that condition 


1 } ante ail 
had been periormed, 

The court erred in not submitting to the jury the ques- 
tion of n romise fr all the ci mat 7 avid 
Lion oO| hew promis irom) ai bile CITCUN) Li CS ill C@Videlct 

(he court erred in not having the verdict recorded as 
rendered, in having the verdict amended by the clerk after 
LHe discharge of the jury, and in ent mibe juagment upon 


such verdict. 


op ENTER 


4 
’ ; * \ t ' 
, . ‘ . 4 ‘ i biti 
ry) } P ® , } " 47 . r 
i -iey a? : ; ’ 4 m< ;% ‘ r\4 > cy r : mL ’ ’ 
s iat Pialil ii . TO] Wales s“Utctl J, ,* y¥ cL via MaKe! Ji LWO 


‘ ‘ } + ef ~~ <>) f » = 
‘ys ,% .* ; ‘ + sy . ‘ seh y ; & ; 4 uz ’ " 
promissory hotes, each dated March IU, 15/40, one tor & i UUU. 


j ‘| ; () i 2 47 } j | : j ; , 
Lhe ovnel 3 PO,UUY, DP VavIeC LO ne order of the delendant 
i | ? ’ .. 3 

in error, With interest at’ 3 per cent. per annum, payable, 
respectively. two vears and three vears after dat 

. 

] , j € ] 

[he declaration contained a special count on each not 

} F ' . 
ate H Hined eete) \ COUNT Wii t | | rT seen: | 
if | i i . ; 4 tia iit ’ PLild ’ ' i if preda val iictisS> (i 

a 
’ : 

. { ; 

qgemMmal i LU sist ny Ji COpies O! Line uy Vv i) Les and CialmMedad 

j { , , 

’ , — 4 

S15.000, the aggregate amount of the face of the notes l'o 

1 ] . 7 j , 
each count the pica O1 limitations (actito non accrevil) Was 1n- 

} } i] } : } , 

. , ‘ % ' 

Lerposed upon whnichn Lilt plaintili below momeda Issus 
7 

r ' i . } 1 ’ 

[he cause was first tried in April, 1881, and resulted in a 

: Pe Thi - 
*? ; Fae ,r>} . ’ | ’ 7 ’ . . 
verdict iO] wilt (i rendaant sii Vi ra ilct Wis Set ASIUs and cl 


in ceneral term. and upon 


} } } . ro sees , | ‘ . , - : 
the second tria!, in February, 1883, a verdict and judgment 


oo — eee en a nasa . 
weneral term atirmed, ana trom the iMdgement this writ ol 


error 18 pl osecuted 


ry i 7 ‘ H 4 7 »*? ? 'F | 
Phe plaintif beiow, for the purpose « renovin Lilie il 
é ; s 
> } | j , 
> a ' t , 
of the statute, and as evidence OF a new DPrOULIS WILDIND thre 
. 
4 } ’ 
’ ' ae 4 ve . . 
vears before suit brought, offered the following instrument 


deed of trust to William Thompson, trustee, executed March 
10.1873. and recorded in liber No. 712, folio 128, of the land 
records of the District of Columbia, the demand and claim 
of A, t Bradley to the use of A. R. Shepherd and others 
rainst the United States for the use and occupation of the 
premises No. 915 E street northwest, and all the proceeds 


there of and the moneys deriv d therefrom, are hereby pledged 


; * 1 7 . c - . : 
and made AappliCcavie to the payment Ol sald indebtedness, 


: = " , + seed i " F } 
real estate to secure the payment OF %-z A ince oF the 
’ el ‘ ’ ) ita. ? | } ~ i] 9” . = ' ; ous 
purchase-Money, Manllesres OY tree |} sory notes, tWo 
, , : ’ . } - ’ ’ | . . } 
of which are the notes 1n sult, WOllst 1 rd Was o1 the 
‘) ley { 7 ? ms CM) . | Ure hy | 'y) lf eure ee 
Siatie (Ach vv, it) i . ‘ anit pDAaAVaVIe bid Wi ' Wis itil 
ete } ’ ] . , ] ] ' ; | ' ' 
the am plified DY evidence of a deed of trus rom oehepbherd 
: ‘ 
ry } . j : ‘ 1 
to the trustees, Lavior, ¢ rOSS and Bae r 1 Denent of his 
" " } . ] | ’ } : ; ] | | } ; ’ 
UTSet iread Cred rs, ilk Wihiichi Was Lncelude { tid Cilalin avPullist 
| a vf i; Mia ory | . 7 } | the iy rr? 7 ‘ur «4 ro ry? (| 
Lilt , ilies . ” ci LCS cLiit ia VW iitvil t if Did ; ' : ¥ y+ iS Lichilicsé 
| i | ’ t ; ; . 
as one oT thre creditors Lie Lrust velng 1 ic secure the 
payment of certain promissory i tes pa yout of th 
. . 4 
, Fi } ‘ } ‘ : , yr +} rT yey ' t i} "+, “ 
prope rth, conveyed, and among the trusts o\ ’ ill conve. 
‘ . 
;, ] - a ame trun $1 — . . i] 
ances and transiers for the purpose of carry outanv settle 
} Ls al 4 | } ] y 
ment, sale, or exchange which Sneppoerd 0 make for tii 
. 


benefit of the creditors secured thereby 


eink Ser WME theo 


The notes in suit had been proved, and several large 


credits upon the $7,000 note had been established. 
K’vidence had also been given by the plaintiff that threats 
had been made to advertise the property under his deed of 


a 


trust and that the paper was given for the purpose of paying 
Shepherd’s debt to him; that he had no personal intercourse 
with Shepherd in the matter, and the transaction was con- 
ducted by the intervention of third parties. 

The defendant Shepherd testified that when the paper was 
executed il condition Was attached LO it which had hevyer 
been performed ; that nothing was said about changing the 
rate of interest on the notes to 8 per cent. after maturity, 
and that such was not the purpose of the assignment ; 
that his object In executing the paper Was to settle the in- 
debtedness on the property by the transfer of the claim for 
rent due upon other property, both being under the same 
trust; that he made no promise to the plaintiff, or to any 
person n his behalf, LO pay the notes 1 suit within three 
years before sult. 

The court admitted this assignment in evidence, and in- 
structed the jury that upon its face it was sufficient to estab- 
lish the fact of a new promise, and the only question for 
them LO pass upon Was whether it Was attended by il condi- 
tion, and whether that condition had been complied with. 
Ile rejected all of the defendant’s prayers and granted all of 


he plaintiff’s prayers. Exceptions were duly taken by the 


The jury returned a verdict “ for the amount due on the 
notes, with interest at 6 per cent. from maturity,” and the 


cierk, DY Lie dire CLION of the court, after the discharge of the 


7 ee 


jury, computed the amount from the evidence, amended the 


verdict, and entered judgment accordingly, to which excep- 


& 


tion was taken. 


The court erred in admitting the 


dence— 
ment of a claim 


’ 


ed 


> : ; 
a. Because theinstrumentis a specific assis 
. 
nd in no respect cll) 


ist the United States to a creditor. 9 
The asslon f claiming the 


assignment by operation of law. 
benefit of it is neither an assignee in bankruptcy nor the 
general assignee of an insolvent. 
Spofford vs. Kirk, 97 U.5S., 484. 

} Niblack, 102 Jd., 556 


Goodman vs 


St. Paul RK. Rh. vs. U.5S., 112 U.8., 730 
Bailey vs. U.8., 109 U.5S., 432. 
» be “ absolutely 


— “ ae Be ey eee 
he statute declares such an assignms 
, * i. ] ? -™ 
Leriy, absolutely 


1] : ? . : 

null and void. It has no foree: it Is u 
‘ . o ‘ ay : ‘sn , — : j . + : ; ’ rv . 
neflectual: it is as if no assionment bad been made. ‘The 
lent derives 1tS VItality. 


admission ¢c 1ed in the Instrumen 


if anv it has. from the instrument. 
s | | | 
separate existence. If there is a legal assigt 

' ie . ) 
contained 1n 1, bul 


ment there may be a binding admissio1 


if this instrument is stripped of its quality of assignment, th 
quality which the law pronounces ibsolutely null and 
void,’ the elements necessary to establish a new promis 
are gone. 

Being ineffectual as an assignment, a valid admission o1 


acknowledgment cannot be ct 
Merriam vs. Leonard, 6 Cush 


~ ¢> 
shed 


Sumner vs. Sumner, 1 Met., 394. 


ee ee oe 
ae ‘ 


6 


Lvans vs. Prothero, 2 Mac. & (y., 019 
Keane vs. Janis, 2 C. & K., 725. 
Sweeting vs. Hulse, 9 B: & C., 365 
h. Because the assignment is not clear and explicit of the 


? } er ret . 
particular debt and its amount. The ind 


L.4 4 ' ° 
1) iC@DLead ness mentioned 
in the deed of trust was $22,000, manifested by three prom- 


} > 7 


: _ ‘ : les , - ; 
issory notves,and OL these two only are sued, and one ol these 


Routl do VS. Ramsey, SA. & E ; 22) 
Bell vs. Morrison, 1 Pet., 365. 


Miller vs. Basshore, 83 Pa. St., 356. 
Mil 


¢. Because the new promise should have been specially 
replied. 
Wood on Lim., 16. 
Miller vs. McIntyre, 6 Pet., 64 


d. Because the instrument varies the contract manifested 
. , . *) ¥ 
DY the notes in the matter of interest and was lInadwissibie 


LO support the cle claration. 


I]. 


[f the assignment was properly admitted in evidence the 
court erred in taking from the jury the determination of the 
question of acknowledgment and new promise. ‘The assign- 
ment required the explanation of extrinsic facts to make it 


igible, to ascertain its meaning and purpose, and to 


apply it to its object ; and therefore the deeds of trust to 


e 


> 


William Thompson, and to Taylor, Cros 


the circumstances attending the orig! 


were offered in evidence. The defendant alse 


} 


circumstances surrounding the transact 


pose of the assignment. ‘The extrinsic 


rebut and repel any implication of a 


very notes secured by the det d of trust 


x 


out of the property and created no personal labilit 


Wood on Lim., 163, see. 93, and 
Morrill vs. Frith, 3 M. & W., 402. 
Wetzell vs. Buzzard, 11 Wheat.., 
Baneda Us. Silsbee, 2] How.., LOS 
West vs. Smith, 101 U.8., 270. 


White vs. Jordan, 27 Me., 370 


‘ 
ITT. 

The assignment is remarkable in 1 
tiff, in not assigning directly to him, in 
proceeds of the claim shall go to th 
deed of trust, and be by him appli 
with sufficient force to justify, if not to 
that the proposition had reference, not 
bility of the defendant, but solely 
property under the deed of trust. ‘1 
prayer should have been granted. 

~- 


Dorr vs. Swartwout, 1 Blatch., 17 


LV. 
The sixth bill of exceptions show S Ti 
a verdict “for the amount due on thx 


;) 
. si 


ae 


dence of his situation at the time of the 
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* »* 


Waynman vs. Kynman, | Exchg., 


nor tne 


IOn, ali 


.* 


, 
evident 


. , tn ’ 
hew o 
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Bacol 


1 and 


asslonment 
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e tend 


‘On11se. 


’ offered eCVi- 
assignment, ol the 


| of the pur- 


ed LO 
Thi 
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interest 


red 
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and in their absence, exercised and performed their func- 
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’ ‘ 
be CeO’ 


: ty 
and elve 


ascertain what was the 


any 
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LInY 
sno i 
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hoOovV 


. WILDOUE relerence 


EH 
ly 


Interest 
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rea 


id. It was be yond 


amount 


: , 
Irth 
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as found by 


Gerhat vs. White, 


ries vs. Mack, 33 Ohio St., 52. 


Neville US. Northeutt. i Cold.. 


. from maturity, 


} 7 ; 
jucemMment thereon. 


race 


lO N. 


8 


and the clerk, unde r the direc- 


the jury, 


of the 


iat there were several credits. 
vs. Lynch, 96 Ills., 409. 
‘yberger vs. Carney, 26 Minn., 


i Law. y 


amended the Vi rdict. 


> | - 
to the evidence, 


notes, and the 


l'romme vs. Jones. 18 lowa, 474. 


McArthur vs. Porter, J 


Hodges vs. aston, 106 U.S., 


Is submitted that the 


the 


Peters, Hz 


+) 


the court, after the immediate discharge of the jury 


ertained the amount due, changing the rate and 
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i4 FRANCIS A. DREXEL ET AL. VS. LOUISE BERNEY. 
William C. Hallonquist. and Louise Berney in the sum of five hun- 
dred dollars, to be paid to them, thei executors and administrators; 
»which payment, well and truly to be made, we bind ourselves 
and each of our heirs, executors, and administrators, firmly by these 
present 
i 
vm 7? |. 1 T) mir C tle } " 7 Si Vi | lay yf Janu; ao 
, i Witll MII Cais, dated thi ixteenth §¢ L\ ol Jan lary, 
LSS4. 
3D Whereas Francis A. Drexel, Anthony J. Drexel, Charles 
H. Godfrey, Joseph W. Drexel, John Pierpont Morgan, and 
J. Hood Wricht have appealed to the Supreme Court of the United 
| 
States from a certain decree made and entered on the Sth day Ol 
January, 1SS4, in the United States circuit court for the southern 
district of New York, in the second circuit, sitting In equity, In favor 
of said William Berney, Saffold Berney, Chollet Berney, lobert 
Bern Phillipa Rousseau, Sophia White, Ann M. Ball, Phillipa 
fe. Harley, Laurent B. Hallonquist, Robert L. Hallonquist, William 
‘ liallonquist, and Louise B« rney in their suit agaAlNst Si id last- 
mentioned person, sustaining her demurrer to complainants’ bill 
with costs 
Now, ther re thy onadition of this ob} vation i> such 
ov that if the above-named appellants shall prosecul their said 
cLpy re il to effect and answer all costs if they shall fail to make 
(FOO thie ir pl l the this Ob ration sh be vold otherw sf the 
same shall be and remain in full foree and virtue. 
EGISTO P. FABBRI. [L. s.] 
GS. BOWDOIN LL. 8. | 
Sealed and delivered in the presence ot 
WALTER B. HORN. 
Nota Public, Kings ¢ 
( ce filed ee Ne VW Y ork COUNLY 
UNITED Strates OF America, Southern Di of ay 
Kkeisto P. Fabbri, being duly sworn, savs that he resides w 1 
iif southner dd} LI LO} New Yo ‘ Wi rth thie SUTIl OL OC 
OUS nd dollars OVC! and abovy all his ~ di ts and hiabilities 
and exclusive of property exempt by law from levy and sal 
Yi under an execution. 
KGISTO P. FABBRI 
Sworn to before me this 16th day of January, 188-4. 
LL. 8. | VALTER B. HORN. 
Notary Public, Ki LO 
( {. filed N. Y¥. count 
NITED STATES OF AMERICA, 
North) )) D, eh oft N, % | ; 
| | : DR scie : , ’ a . 1 . 
er ela w OW UOT! WCITNS Gui sWorn, Says that ne resides within 
at thie district of New York. and is worth the sum of one 
housand dollars over and above all his just debts and liabilities 
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al S. Supreme Cowt. 
DREXEL 


BERNEY. 


BRIEF FOR APPELLANTS. 


This is an appeal from a final decree in equity rendered 
by the Cireuit Court of the United States for the Southern 
District of New Y ork, dismissing’ the appellants’ bill of 
complaint upon a demurrer thereto interposed by the 
appellee (fol. 30). 


Statement of the Case. 


The complainants compose the firm of Drexel, Morgan 
& Co., bankers at the City of New York. The defend- 
ants are the persons named as legatees under the will of 
one Robert Berney, who died at Paris, France, November 
19, 1874. The complainants are all citizens of Pennsyl- 
vania and New York. The defendant who thus demurred 
is a citizen of rance, the other defendant $3 are 


Texas and Alabama (fol. 1). 


1tizens OT 


The bill alleges in substance : 


l. That said Robert Berney, the decedent, 
his will November 2, 1864, at Croydon, 


ae} 


made 
Kngland, 
whereby he bequeathed his residuary estate to 


aii 


age a 
# awe! —# 
he 


eR 9G nee eR EO dee ON 


~) 


his executors therein named as trustees and upon 
trusts, among others, for the benefit of his widow, the 
defendant Louise Berney, and of the other persons 
named as defendants ; and afterwards, on the 25th of 
September, 1874, a codicil thereto, making changes in 
some of the bequests in his will, and appointing as 
executors and trustees of his will the defendant Louise 
Berney, also James Berney, his brother, a Mr. Messier 
de St. James. of Paris, France, and John Drummond 
and William Drummond (fols. 2-4). 

2. That Robert Berney died at Paris, France, Novem- 
ber 19, 1874, leaving him surviving his widow, the de- 
fendant Louise Berney, his said brother, James Berney, 
and nephews and nieces, who are named as defend- 
ants in the bill of complaint. His widow was a native 
of France, and was with him at the time of his death, 
but his said brother James and his nephews and nieces 
were all citizens and residents of Montgomery County, 
Alabama, said St. James was a resident of France, and 
the Messrs. Drummond, of England. The decedent left 
personal estate in France, England and the United 
States (fol. 4). 


3. At the time of his death, Robert Berney, the dece- 
dent, was a citizen of the United States, who had lived 
abroad for some years, but had never acquired a 
domicile in France under or in accordance with its laws 
(fol. 5.) Upon his death, his widow, the defendant 
Louise Berney, presented the will and codicil of the de- 
cedent to the proper judicial authority in France, and 
in accordance with French law, the administration of the 
estate was committed to a notary by competent judicial 
authority, December 4, 1874. 


4. Subsequently, and before anything else was done, 
and on the applicat ion of said James Berney, the brother 
of decedent, and one of his executors, the will and codi- 
cil were formally admitted to probate, and letters testa- 
mentary thereon issued to said James Berney alone, by 


competent judicial authority at Montgomery, Alabama, 


on the 8th of February, 1875, the decree of the Ala- 
bama Court being that the decedent was domiciled at 
Montgomery, Alabama and that it had ful jurisdiction 
in the premises. All of the heirs at law and next of 
kin of the decedent, except the vidow, the defendant 
Louise berney, were at that time citizens and residents 
of Alabama, and by the laws of Alabama such probate 
and issue of letters testamentary cannot be impeached 
collaterally, and are conclusive upon all persons and 


parties (fol. 6) 


\ 
ee ry% . . - : 

5. That said James Berney having been thus 

.. : . 

constitutes SOT executor, cave tt Lil nDowe:r ot 

attorney to said St. James empowe fF him among 

other things to reduce the decedent's estate to 

. ot 7. “> % ot ii : sr vv " . 

DOSS sSittl mnie LO Se il «bili ana : su ruyv. ete. 

About the same time and yn the Ot | March, 1875, 


said James Berney. being thus sole executor by reason 
to himself 
by the Surrogate or Court of Probat ithe Citv of 


as 

~~ 
a 
z 


of the Alabama probate, obtained 


New York, of ancillary letters testamentary, based 
upon the Alabama probate. This adjudication 1s 1n 


due form, and also remains unimpaired and in full 
force All of the said pr ceedings of said James Ber- 
ney were known to the defendant Louise Berney and. 
the other persons named as executors, as well as to 


' 


the lecatees under the will, the other defi 


lants in the 
bill of complaint (fols. 7-8). 

6. That at the time of the decedent's d ath, certain 
evidences of title of the personal property left by him 
were in his possession at Paris, France, und the purpose 
and intention of the proceedings above-mentioned was to 
secure immunity of the decedent's estate from taxation 


in France, and to provide for the due and lawful admin- 


istration of the assets, which were then actually in the 
possession of the widow, the defendant Louise Berney, 
and said St. James, and by the joint action of the sole 
qualified executor,said James Berney, said St. James and 
said defendant Louise Berney, before the notary towhom 


the matter had been so judicially committed in France 


as aforesaid, the whole estate and its administration 


was entrusted to said St. James, as attorney for said 
James Berney, executor, with the knowledge and ap- 
proval ofall parties in interest, including the defendants. 
Formal proceedings were afterwards had before the 
notary at Paris, on the 30th and 31st of March and the 3d 
and 4th of May, 1875, and afterwards on the 11th of June, 
1875, and on those dates formal documents or records 
were duly executed by the parties before the notary: 
the first, by the widow, the defendant Louise Berney, 
and said St. James: and the second, by the same per- 
sons in connection with said James Berney, the qualified 
executor, in person. At these proceedings and in the 
notarial instruments or records it was formally evi- 
denced and declared that the decedent was at the time 
of his death domiciled at Montgomery, Alabama, that 
the probate of the will in Alabama was regular and 
valid, and that said James Berney was the sole qualified 
executor, and his power of attorney substituted said St. 
James in all the executor’s functions and rights, and 
the defendant Louise Berney acknowledged receipt of 
the legacies given to her by the will from the adminis- 
tration of the estate thus constituted. By the laws of 
France, neither the defendant Louise Berney, nor any 
other of the persons named as executors in the will, 
nor any one claiming under them, are permitted to 
assert the contrary of any of the matters thereby 
established (fois. 10-12). 


7. That among other assets the decedent left $200,000 
in United States bonds, $12,500 in stock of the U. S. 
Mortgage Co., $58,200 in stock of the N. Y. Central & 
H. R. BR. R. Co., £8,000 in bonds of the N. Y. & Canada 
RK. R. Co., £3,000 bond and mortgage on real estate in 
England, and moneys on deposit with bankers at Lon- 
don. Of these items said James Berney, in person 


took possession of and sold the $12,500 in stock 
of the U. 8S. Mortgage Co. and the $58,200 in stock 
of the N. Y. Central & H. R. R. R. Co. On the 15th 


of June, 1875, the defendant Louise Berney and said 


~ 


~ 


St. James procured proof of the will and codicil in 
common form, and the issue of letters testamentary to 
them by a competent court in England, and having 
taken possession of the £58,000 in bonds of the N. Y. & 
Canada R. R. Co., and the £3,000 bond and mortgage 
on real estate in England, by virtue of their English 
letters rot in and converted into MOne y the assets in 
England, as to the last-mentioned item, an instru- 
ment having been jointly executed by all three of 
the parties, Louise Berney, St. James and James 
Berney. All these proceedings were had without 
objection on the part of any of the defendants. 
The SYO00 000 of United States bonds were sent to 
this country, and by agents of said St. James at 
the City of New York presented to complainants, 
W ith directions to change the bonds from registered to 
bearer bonds by selling the registered bonds, and with 
the proceeds buying bearer or coupon bonds of the same 
issue, the only method of effecting such exchange. 
The agents of said St. James furnished to the officers of 
the United States Treasury satisfactory evidence of 
their authority to transfer the bonds, and upon which 
the bonds were transferred, and the complainants sold 
the registered bonds and with the proceeds bought 
$195,000 of coupon bonds, and with a sum in money 
representing the difference delivered the same to the 
agents of said St. James, who, in their turn, delivered 
the same to said St. James himself after he and the 
defendant Louise Berney had taken out their letters 
testamentary in England (fols. 13-15). 


8. That legacies given by the will and codicil to several 


fs 
of the defendants were duly received by the Mm from James 
Berney or said St. James under the administration of 
the estate so established. and during all t | etimes men- 
tioned said James Berney was the agent for and actual 
cuardian of the defendants and had full knowledge of 


all the aforesaid transactions (fol. 16). 


9. That in the year LSS8O said James Berne} sent his 
son the defendant Saffold Berney to France. who then 


. 


and there, acting as attorney and agent for his father 
in his quality of executor, and for himself and defend- 
ants as legate es, instituted judicial proceedings against 
said St. James for an account of his administ-ation of 
the decedent's estate, and finally received from said St. 
James, in full satisfaction and discharge of his lability 
to them, certain property. Because St. James has since 
died, and beeause of the laws and customs of France, 
complainants cannot ascertain the precise details of the 


transaction (fol. 17). 


10. That the defendants now claim that said St. 
James diverted the $195,000 in coupon bonds and the 
money so received by him in exchange for the $200,000 
United States registered bonds, and that the Alabama 
probate so obtained by said James Berney was invalid, 
because as they now assert the decedent Was domiciled 
in France. The defendants have confederated together 
to assert and maintain this claim by means as follows: 
They have obtained from the Surrogate of New York 
County a second issue of ancillary letters testamentary 
to the defendant Louise Berney alone, based upon the 
false representation that the decedent's will had been 
admitted to probate in England in such manner as to jus- 
tify the issue of ancillary letters testamentary here, and 
the false representation that there were unadministered 
assets in New York, and the fraudulent suppression of 
the facts concerning the former issue of letters ancil- 
lary to James Berney, founded upon the Alabama pro- 
bate, and thereupon have brought an action at law in 
the Circuit Court of the United States for the Southern 
District of New York, in the name of said defendants 
Louisé Berney, as sole executrix under and by virtue of 
the letters so issued to her, against the complainants 
for conversion of said $200,000 United States bonds, 
and wherein they allege that said decedent was domi- 
ciled in France and the said Alabama probate was in- 
valid for that reason, and that the letters testamentary 
so issued to the defendant, Louise Berney, are conclu- 


sive upon the complainants, so far as her right to bring 


and maintain said action is COoOnce rned. ( omplainants 
are not permitted. by law to procure the cancellation 
of said letters, or to contest the vali ICY thereof. Ln 
view of the foregoing, complainants insist that the de- 
fendants are estopped in equity from now asserting 
against them that said decedent was not domiciled else- 
where than at Montgomery, Alabama. Or that the pro- 
ceedings of the executors at Paris ar hot binding 
upon them. Complainants also allege that the several 
matters and things above-mentioned may not be 
pleaded and do not constitute a defense to the action 


At law. ete. fols. IS-—-19 


ll. ‘That in addition to the action at iw in the 
Federal (Court before referred to, the ae fendants have 
brought another action in the Supre me Court of the 
State of New York in their own names as plaintifts 
against the complainants, wherein they make the lke 
claim as LO Khobert Berney s domiucil ind the A labama 
probate of his will. and assert that they the OW he©rs 
of the SZUU,UU0U LU nit d States bond Ss. and that com- 


plainants have conve rted them. ete. (fol. 20 


12. That according to French law the defendant 
Louise Berney as the widow of the decedent would 
have been entitled to a certain portion of his estate, 
had he been domiciled in 'rance. wit tion she 


would have received under the re} Cl LiabW, had the 
right been claimed or asserted Dy her. Was much more 
than the value of the $200,000 of United States bonds, 
and consequently she cannot malntain the action at 
law in the right or interest of her co-defendants, 
if it be true that decedent Was domicil ili l'rance, 
until an accounting shall have been had between her 


and the legatees, under the will (fol. 21 


13. And that the defendants are all beyol d the juris- 
diction of the Court, and the defendant Louise Berney 
is an alien and resident of France, where her testi- 
mony cannot be taken by any ordinary process because 
that the facts are within the 


of the laws of France. 
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knowledge of defendants and a discovery is necessary, 
ete., etc. (fol. 21). 


The relief sought was an injunction against setting 
up or claiming in the action at law or elsewhere that 
the decedent was not domiciled at Montgomery, Ala- 
bama, that his will was not duly admitted to probate 
there, and that the administration thereunder of said 
James Berney as sole executor and said St. James as 
his attorney were not valid and binding, and against 
using in support of such allegations the ancillary let- 
ters testamentary, which defendants have fraudulently 
and unlawfully procured to be issued to or in the name 
of the defendant Louise Berney, discovery of the facts 


within defendants’ knowledge, etc. 


The defendant Louise Berney demurred to the bill 
(1) for want of equity and (2) that no case for discovery 


was made (fols. 25, 26). 


The demurrer was sustained. No opinion was given 
by the Circuit Judge (fol. 45). 


Assignment of Errors. 


1. That the Court below erred in sustaining the de- 
murrer and dismissing the bill of complaint, whereas 
it should have retained the same as a bill in aid of the 
defense of an action at law. 


2. That the Court below erred in sustaining the de- 
murrer and dismissing the bill of complaint, whereas 
it should have determined that the complainants had 
not a plain, adequate and complete remedy at law. 

3. That the Court below erred in sustaining the de- 
murrer and dismissing the bill of complaint, whereas it 


it should have retained the same as a bill for discovery 
and other relief. 


ARGLMENT. 
First Point. 


The bill was properly filed in aid of the defense of 
the action at law. The bill alleged defenses which are 
of purely equitable cognizance. 


; ' 


sy demurring the defendant admitted the truth o! 
the allegations of the bill. 


“The office of a demurrer is to bring before the 


foes 


“ Court the right to maintain the bill upon the admis- 
- sion pro hac vice of the entire truth of all its allega- 
“tions: and the Court cannot look a ile to search 
“ out or conjecture what other facts might or did exist 
“ to defeat the bill.” 


Ocean Ins. Co. vs. Fields. 2 Si ry, D9. 75. 
it is therefore to be assumed as true 


(1.) That Robert Berney, the decedent, was in fact 
a citizen of the United States who had never acquired 
a domicile in France, and that the defendants, by 
agents acting within the authority conferred upon 
them, and with the subsequent approval and ratifi- 
cation of the defendants the mselves, procured the 
probate of his will at Montgomery, Alabama, 
and a contemporaneous judicial declaration that the 
decedent was domiciled there, and a subsequent 
recognition and ratification of the same proposition 
in the quasi judicial proceedings which were had 
in France, and wherein the estate was actually admin- 
istered, including a full and complete confirmation of 
St. James power to doall that lawfully qualified execu- 


tors might do or have done in dealing with the estate. 


(2.) That the plaintiff, acting in good faith and rely- 
ing upon the authority thus conferred on St. James, 


entered upon the transaction for which the defendants 
are now seeking to hold them liable as for a technical 
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conversion of the $200,000 of bonds, and wherein the 
defendants now assert the contrary of what was so 


judicially and formally declared at their instance. 


(3.) That defendants are using in support of their 
present assertions the last issued ancillary letters 
testamentary in the name of the defendant Louise Ber- 
hey alone (which they obtained from the Surrogate 
of New York by their own fraudulent representations, 
made for the purpose) to support their present asser- 
tions that the decedent was domiciled in France, and 
prevent the complainants from proving the former rep- 
resentations ot defendants’ agents and representa- 
tives, and to avoid the defense which complainants 
would have against an action in which Louise Ber- 


ney was joint plaintiff with said St. James. 


(4.) The defendants have in fact suffered no damage 
by reason of the alleged conversion, because as the real 
parties in interest they themselves have settled with 
and released said St. James, and consequently have 
destroyed the subrogation to which complainants would 
be entitled against said St. James, if defendants’ claim 
against them should be maintained. 


(5.) That Louise Berney cannot maintain the action in 
the individual right of her co-defendants, because, if their 
present assertions be true, Louise Berney as widow was en- 
titled under the French law to more than $200,000 before 
there would be any estate left upon which the will would 
operate, aud there has been no settlement between her and 
those claiming under the will, 2. e., her co-defendants. If 
on the other hand Louise Berney is prosecuting the action 
at law for her own benefit asan individual, she is estopped 


by her own acts from maintaining it. 


Notwithstanding these matters, the action at law so 
brought by defendants can be prosecuted, if upon the 
trial thereof defendants shall be permitted to give proof 
tending to show that Robert. Berney, the decedent, was 


e 


domiciled in France, as alleged therein by defendants, 


om 


} . ’ ; } 7. ’ 4 ’ 
and Tor that purpose, rne proceeding the New Yo) 


i 

\ ’ ’ : aon OT : , . si henweer | - 
Surrogate s ( ourt,. resulting iti roi eae , lCilli LT . it ‘rers 

1 > . } P ' > . ae 
festamentarv to the deTendant. AOUITS perney, and thie 
| ; | , ow . : Law 4 - : . 
letters themselves, are competent, and Dy law, In some 
respects, presumptive and in otners, « ynelusive. evi- 


dence for rhe defendants pre Sent Cial ; It is the use 


of them for that purpose which mplainants sought 


ne 


le 


» have enjoined. 


The provisions of the New York Code of Procedure 


under which the said pro eedings e taken and said 
. re 
‘tters were issued, are as follows 
‘*§ 2472. Each surrogate must hold thin his county 
| ad ’ . . 
a court. whieh has. il} addition te) Nnowers con- 


- 


~ 
7 


- 
. 


‘vision of law, jurisdiction as foll 


ferred upon it or upon the surrogat by special pro- 


i 7 


“2 To grant and revoke letters testamentary and 
letters of administration. . 
6. To administer justice in all matters relating to 
the affairs of decedents according to t! mMrovisions ol] 
< 


the statutes relating thereto.” 


“S$ 2473. Where the jurisdiction OL i surrogate's 
court to make, in a Case specifi cd iD bine st section, a 
decree or other determination is drawn in question 
collaterally and the necessary parties were duly cited 
or appeared, the jurisdiction is presumptively, and in 
the absence of fraud or collusion, conclusive 
lished by an allegation of the jurisdictional iacts, 
contained in a written petition or answer, duly veri- 


fied, used in the surrogate’s court.” 


“ § 29474. The surrogate’s court obtains jurisdiction 
in every case by the existence of the jurisdictional 
facts prescribed by statute and by the citation or 
appearance of the necessary parties. An objection 
to a decree or other determination, |! lupon an 


omission therein or in the papers upon which it was 


a 
- 
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founded of the recital or prool of any fact necessary 


‘to jurisdiction, which actually existed, or the failure 


to take any intermediate proceeding, required by law 


to be taken, is available only upon appeal.” * * * 


‘11. The expression ‘ person interested, where it is 
used in connection with an estate or a fund, includes 


‘every person entitled, either absolutely or contin- 


a 
- 


a 
. 


° 


- 
° 


gently, to share in the estate or the proceeds thereof, 


or in the fund, as husband and wife, legatee, next of 


‘kin, heir devisee, grantee or otherwise, except as a 


‘ creditor.’ 


“ § 2591. Subject to the provisions of the next sec- 
tion regulating the priority among different letters, 
letters testamentary * * * granted by a court or 


“ officer having jurisdiction to grant them as pre- 


‘“ seribed in this chapter, are conclusive evidence of the 


‘authority of the persons to whom they are granted, 


‘until the decree cranting them is reversed upon 


wks appeal Or the letters are revoked AS prescribed in this 


‘ chapter.” 


“$ 2696. Where a will of personal property made by 


‘a person who resided without the State at the time 


‘of the execution thereof or at the time of his death, 


© 
e 


- 


has been admitted to probate by a competent court 


‘within the foreign country or the State, or the terri- 


tory of the United States, where it was executed or 
where the testator resided at the time of his death, 
the surrogate’s court having jurisdiction of the 
estate must, upon an application made as prescribed 
in this article, accompanied with an exemplified copy 


of the will and of the judgment, decree or order, so 


“ admitting the same to probate, and also of the foreign 


- 


a 


- 
- 


‘ letters, if any have been issued, record the will and 


foreign letters, and issue thereupon ancillary letters 
testamentary or ancillary letters of administration 


with the will annexed as the case requires, ’’ 


“§$ 2697. Where the will specially appoints one or 
‘more persons as the executors thereof with respect 
* to person: al prope rty situated within the State oles 
~~ oF in au Case whe ‘re suc th ap rw ient 1s not made, 
“ancillary letters testamentary issued as pre- 
“ seribed in this article, must be directed to the per- 
“ son named in the foreign letters. ' * Where two 
“or more persons are named in the foreign letters, 
«* * * the ancillary letters may be directed to either 
“or any of them without naming the others, if the 
“ others fail to qualify or u, for good cause shown, to 
“ the surrogate’s satisfaction, the decree so directs.” 


“S$ 9698. An ap plie ation for ancillar y letters testa- 


ro 
a 


mentary, * * * as prese ‘ribed in this article. must be 


- 
. 


made by petition.’ ; 


Under these statutes, clearly the proceedings in the 
New York Surrogate’s Court for the issue of the ancil- 
lary letters testamentary to Louise Berney could not 
lawfully be other than elther a continuation of the 
original proceedings, in which James Berney obtained 
the issue to him of ancillary letters, based upon the 
Alabama probate, or an issue of ancillary letters testa- 
mentary to Louise Berney and St. James, jointly, as 
they were both named as executors in the English let- 
ters : in the first instance the recognition of the validity 
of the Alabama probate would have followed, and in 
the second instance St. James would necessarily have 
been a joint plaintiff in the law action with Louise 
Berney, and in that case complainants could plead their 
defenses in the action at law without question as to 
their admissibility. But in their present form the 
proceedings and the ancillary letters testamentary 
issued to Louise Berney as sole executrix, enable her 
to repudiate all that was done by James Berney, St. 
James and herself or by elther of them, including the 
Alabama probate and the letters issued to James 
Berney. The complainants are also prevented from 
questioning the jurisdiction of the Surrogate to grant 
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ancillary letters testamentary upon the alleged English 
probate. The letters thus granted are clearly unlawful, 
as proof Ln common form is not * probate of A will = in 
the sense intended by the statute referred to, for parties 
are not cited, nor are witnesses examined. It amounts 
only to authority to collect personal assets within the 
particular jurisdiction where it is granted. 


Williams on Kxecutors, p- 362 (London, 
1873). 


Enohin VS. Way lu . 10 H. of L. Cases, jp). 14. 


The distinction here pointed out is clearly stated in 


Latin VS. Emigrant Industrial S, l., is 
Blatch.. 1 


The New Y ork Statutes above quoted have been 
judicially interpreted in other litigations between the 
parties to the effect hereinabove stated. 


Thus, in Drexel vs. Berney, 1 Demarest’s &., 163, will 
be found the ruling of the Surrogate of New York 
County, upon an application of complainants to vacate 
the ancillary letters testamentary issued to Louise 
Berney, that the complainants had no standing in his 


court to make the application. 


And in Be rney, Kx'ex Vs, Drexel, 12 kederal Reporter, 
393, will be found the ruling of the Circuit Court upon 
a demurrer interposed by complainants in the action 
at law, that the defendant in that action could not 
attack the said ancillary letters testamentary for inval- 
idity in the proceedings before the Surrogate or for 
incorrect decision by the Surrogate that he had juris- 
diction. 


The opinion in the last case also shows that as a matter 


of law the action at law depends entirely upon the es- 
tablishment by plaintiff in that action of the proposi- 
tion that the decedent, Robert Berney, was domiciled 
in France (p. 395). 


*, * 
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And the above quoted S 2591) of the New “ork Code 
has been interpreted as making letters so issued by 
the Surrogate conclusive evidence of authority, and 
as prima facie evidence of the facts upon which they 
are necessarily based. 

Hurlburt vs. Van Wormer, 14 Federal od 
709. 


The proceedings of defendants in the New York 
Surrogate’s Court, which they admit were fraudulent 
and invalid, therefore enable the in not only to 
claim, but to prove as against the complainants that 
the will had been duly admitted to probate in England, 
and that assets of the estate remained in the State of 
New York unadministered, and thus to maintain their 
action at law in the name of Louise Berney, as execu- 
trix, while not only the real facts are to the contrary 
of what is alleged in that action, but also the defend- 
ants should be estopped from asserting them to be as 


they now claim. 


The exception in above quoted § 2473, “ of fraud or 
collusion,’ indicates only that when “ fraud or collusion” 
is proved, the rule of evidence established by the statute 
cannot be invoked. The statute does not Say, however, 


when or where the “ fraud or collusion ” is to be proved. 


Such of the defenses to the claim of defendant as 
are of equitable cognizance must be avalled of by bill 
in equity, as the fusion of law and equity which prevails 
under State practice does not obtain in the Federal 
Courts. 


N. P. &. &. vs. Paine, 119 U. S., 562. 


All of the defenses which complainants here allege 
are cognizable in equity alone, for the reason that the 
matters arise out of acts which the defendants have 
performed as individuals, whereas the action at law is 
in the name of an executrix, whose right as such is 
derived from an independent and isolated proceeding 
upon the will, which not only ignores, but enables her 
to contest the validity of what was done previous to 
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her acquisition of her present right, as well as the sat- 


isfaction to the real parties in interest made by St. 


James, the alleged wrong-doer. 


The estoppel arising thereon is not a legal one, be- 
cause it does not arise out of privity of contract or of 
estate, but is purely equitable as it arises out of what 
the beneficiaries themselves did before Louise Berney 
obtained her present authority. The settlement be- 
tween the defendants and St. James is probably no 


defense to the action at law. 


An equitable estoppel is sufficient ground or basis 


for equitable relief. 


The correct view of an estoppel is that taken in a 
“recent work, where, indeed, the whole subject has 
“ been learnedly and elaborately discussed. ‘Certain 
‘ admissions, it is there said, ‘are indisputable, and 
“ estoppel is the agency of the law by which evidence 
“ to controvert their truth is excluded.’ (Bigelow on 
“ Estoppel, Introduction xii.) The law of estoppel, 
” therefore, is a branch of the law of evidence, and it 
“has become a part of the jurisdiction of chancery, 
“simply because in equity alone, or rather by equitable 
“ construction alone, has that full effect been given to 
“this species of evidence, which is necessary to the 


“due administration of justice.”’ 
Bispham’s Equity, section 280, page 273. 


“Some may be described to be purely equitable es- 
‘ toppels, or those estoppels which, although they may 
ede be recognized and acted upon in courts of law, hever- 
‘‘ theless owe their origin and development to the ideas 
‘ of justice entertained and promulgated by courts of 
“chancery. This particular class of estoppels in pais 
“embraces what are known as estoppels by conduct ; 


“ and this phrase may be perhaps used as the correla- 


“ tive term for equitable estoppels. (Horn vs. Cole, 51 
‘“N. Hamp., 290; Bigelow on Estoppel, 370.) 


- 


-~ 


- 


Se 
- 


- 
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“ Equitable estoppel, or estoppel by conduct, has its 
foundation in fraud considered in its most general 
sense, because a man cannot be prevented by his con- 
duct from asserting a previous right, unless the as- 
sertion would be tantamount to a fraud upon a per- 
son who had subsequently acquired the right. (Pat- 
‘terson vs. Lytle, 1 Johns, 66.) 


“ Equitable estoppel might, therefore, have been no- 
ticed under the general head of Frand. (Hill ws 
Epley, 7 Casey, 334.) But it may properly receive a 
separate consideration, because in modern times this 
doctrine has assumed an Im portance which warrants 


its notice as a distinct head of equitable jurisdiction.” 


Ibid, sections 281 and 282, p. 274. 


' 


a 


that where the true owner of property holds out 
another, or allows him to appear, as the owner of, or 
as having full power of disposition over, the prop- 
erty, and innocent third parties are thus led into 
‘dealing with such apparent owner, they will be pro- 
tected. Their rights in such cases do not depend 
upon the actual title or authority of the party with 
whom they have directly dealt, but they are derived 
from the act of the real owner, which precludes him 
from disputing, as against them, the existence of the 
title or power which he caused or allowed to appear 
to be vested in the party making the sale (McNeil vs. 
Tenth National Bank, 46 N. Y., 325; Winton vs. Hart, 
oY Conn., 16; Redd vs. Muscogee RK. Co., 48 Ga., 102; 
Moore Us. Metropolitan Nat. Bank, 55 N. |» 41 : 
McHea vs. Matthews, 50 N. Y., 166; Pickering vs. 
pusk, 15 East, 38; Gregg vs. Wells, 10 Ad. & E., 90; 
Saltus vs. Everett, 20 Wend., 267, 284: Mowrey vs. 
Walsh, 8 Cow., 238: Root vs. French. 13 Wend., 570; 
Horn Us. Cole, 51 N. H.. 287). This rule applies to 

married women doing business for themselves under 
“ the statute (Bodine vs Killeen, 53 N. Y., 93); also to 


“ heirs who assent to and encourage the sale of land by an 
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* executor who has 110 authority under the will to make 
“ such a sale (Favill vs. Roberts, 50 N. Y.) And the 
“ same is true of a cestut que trust who allows and 
CNCOUTAGES the trustee to appear as absolute owner 
‘of the trust property, and thereby causes an innocent 
ses person fo act upon that belief and to change his posi- 
“tion; the rights of the latter will have priority over those 
“of the cestui que trust (Regina vs. Shropshire Union 
“Co., Law R., 8 Q. B., 420, Ex. Ch. see Waldron vs, 
“ Sloper, 1 Drew, 193; Rice vs. Rice, 2 Drew., 73).”’ 


Bigelow On Estoppel, 434. 


second Point. 


The complainants have not “a plain, adequate and 


complete remedy at law.” 


Thus, in Boyce’s Ex’r. vs. Grundy (3 Peters, 210), in 
which the complainant sought relief against a contract 
for the purchase of land, on the ground of fraud and 
upon which contract a judgment-at-law had already 
been recovered against him for two instalments of pur- 


chase money, the Court said : 


“It is not enough that there is a remedy at law ; 
“it must be plain and adequate, or, in other words, 
“as practical and efficient to the ends of justice 
“and its prompt administration as the remedy in 


« equity. 


“In the case before us, although the defense of 
“fraud might have been resorted to and ought to 
“ have been sustained in that particular suit, and 
“I will add would have greatly aided the com- 
“ plainant in a bill to rescind, yet it was obviously 
“ not an adequate remedy, because it was a partial 
“one. The complainant would still have been left 
“to renew the contest upon a series of suits, and 
“ that probably after the death of witnesses.” 


iv 
This ruling has been repeated | followed. In Watson 
Va. Suthi rland. 5 Wall... i4 f IS66), if Was held that al bill in 
equity would lie to prevent the levving of execution upon 
the complainant’s stock of merchandise, although he had 
an action at law of trespass, because the damages would 
be inadequate. 
See also Barber vs. Barber, 21 How., 582. 

Oelrich vs. Spain, L5 Wal/., 211. 

Sullivan vs. PR. R. Co., 94 U. S., 811. 

Crane vs. MeUoy, | Bon A 29. 


In Baker vs. Biddle. l Baldwin. 394 (18381). it is said: 


‘The tests of the relative jurisdiction over suits at 
“law and equity are: 1. The subject-matter. 2. The 
“ rehef. 3. Its application. +. The competency of a 
“ court of law to afford it. 


*% 


In Harrison vs, Rowan, 4 Wash. CU. C., 205 (1819), it 
is said : 

“ We hold it. therefore, to be perfectly clear that 

- where a Case is otherwise proper for the jurisdiction 

“of a court of equity, it 1s no objection to its exercise 

“ that the party may have a remedy at law. On the 

‘* other hand, we do not mean to lay it down that the 

say mere circumstance that a more complete remedy Can 

“ be afforded in the former than in the latter court, 

wi 18, of itself, a ground of jurisdiction The inquiry 

} 


hin any of 


a 


‘“ must always be, whether the case is wit 
“the general branches of equity jurisdiction, as 


“ claimed and exercised by that court.” 
The case at bar is fully within the rules thus laid down : 


1. The Court at law cannot grant the relief 
here sought, namely: that, as against the com- 
plainants, the proceedings of defendant and her 
confederates before the New York Surrogate be 
declared fraudulent and void as against them, and 
that complainants may be protected against further 
vexation by defendant and her confederates in 
either of the actions brought by them. 


silo sient ieee ee — es 
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9. The Court at law cannot take hold of the under- 
lying fraud by which the letters testamentary 
held by defendant Louise Berney are affected. 


38. The Court at law cannot enforce the estoppel 
whereby defendant Louise Berney and her 
confederates are precluded by their own acts 
from using the letters testamentary in support 
of the action pending in that Court, for the 
estoppel runs against them as individuals, and 
not against her in her present right as executrix. 


4. The Court at law cannot enforce complainants’ 
right to subrogation of defendants’ demands 
against St. James, if complainants are chargeable 
as claimed by defendants. Nor Cand it enforce 
the compromise between St. James and the 
defendants for the complainants’ relief. 


The remedy at law could not exceed a judgment sus- 
taining as true the legal defenses properly pleaded by 
complainants. 


A precedent for this case is found in 
Brown vs. Pacific Mal S&S. S. Co., D Blatehf., 525, 
where an injunction was sought against anticipated 
ex parte proceedings affecting an election of directors 
about to be held, and for error or fraud for which there 
was a remedy at law. It is there said: 


“Tt is a case in which there would be no ade- 
“ quate remedy at law; because the law, as settled 
by the Supreme Court of the United States, in 
‘regard to the jurisdiction in suits of equity, of 
“the Courts of the United States, in view of the 
“ statute, which declares that there shall be no 


- 
- 


‘remedy in equity where there is a plain, ade- 


- 
° 


quate and complete remedy at law, is that the 
“ remedy at law must be as efficient to the ends of 


. 


justice and its complete and prompt administra- 
tion as the remedy in equity. 


- 
- 
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Third Point. 


The bill should have been sustained as one 
to prevent the use or enforcement of a decree 
of an inferior law court illegally and fraudulently ob- 
tained. Such suits have been frequently maintained. 


lor example, the execution of a distress warrant for 
rent in arrear has been restrained. 


Coit vs. Horn, 1 Sandf., Ch. 1. 


Also the execution of warrants of dis possession under 
the statutory summary proceedings by landlord against 
tenant, although any error in the proceedings was 
subject to correction or review. 

Valloton vs. Seignett, 2 Abbot. Dp. 121. 
Welz vs. Niles, 3 Daly, 172. 
Forrester VS. Wilson, l Duer. 624. 


Also proceedings for foreclosure of a mortgage by 
advertisement, although there was a remedy at law for 
the wrong anticipated. 


Vechter Vs. Brownell, le} Paige, 212. 


Also the enforcement of a prior judgment alleged to 
have been paid, at the instance of a junior judgment 
creditor. 


Shaw vs. Dwight, 16 Barb., 536. 
Also the enforcement of a tax lease which, though 
valid on its face, was affected by fraud. 


Scott vs. Onderdonk, 14 N. Y., 9. 


Also the proceedings for admeasurement of a widow’s 
dower, where the widow was estopped. 


Wood vs. Seely, 32 JN. Y., 105. 
Also the entry of a judgment upon a verdict against 


a depositary of monev, when in the meantime the real 
owner had claimed the money, although the bill was 


+>) 


te ae 


not for an interpleader and the plaintiff might have 
had relief on motion. 
N, y. and Hari He i. RR. Co. VS. Haws, 56 
Fe AG 


Also proceedings for an accounting before a surro- 
gate, when the persons seeking the account had re- 
leased their claims, and the error of the surrogate was 
subject to appeal. 


Wright Vs. Flemina. 76 N. il 517. 


Also the enforcement of a fraudulently obtained de- 
cree of a surrogate 


Wriaht vs. Miller, 8 N. Y.. 9. 


eee 
Rage 
a 
- 
~ 


en though there were a remedy at law by the laws 
of the State, that would not oust the jurisdiction of the 
Federal court in equity. 

Robinson vs. Campbell, 3 Wheaton, 212. 

(Gordon vs. Hobert. y Sumner, Ol. 

Breeden vs. Lee, 2 Hlughes, 482. 

in the case at bar the remedy in the State court 

would be exactly that which is here sought, namely: A 
bill in equity to restrain the use of the fraudulently 
obtained letters against the complainants. ‘The de- 
fendant and he contederates selected the lederal 
court for their action at law, and the same court had 
jurisdiction to render full justice between the parties 


in accordance with its own methods. 


Fourth Point. 


The bill should also have been sustained as one for 


discovery in aid of a defense at law. 


Ln (7,88 Vs. Stinson, 2 Sumner, 408 (1836), Judge 


Storv savs: 


“ But the jurisdiction of a court of equity is in- 


‘ voked in this case for other purposes and other 


23 


“ relief, for a discovery, for an injunction to the 
“ proceedings at Jaw, and for other general relief 
“upon all the merits, which a court of law is in- 
“ competent to administer.” 


The allegations of the bill are that all of the defend- 
ants are beyond the jurisdiction of the Court, that 
Louise Berney herself is an alien and resident of 
France ; that the ordinary process of dedimus potestam 
to take her evidence is inettective because of the laws 
of France; and that the facts are all within the know- 
ledge of defendants and a discovery was therefore 


hecessary. 


In such a case the statutory permission to examine 
the defendant, Louise Berney, as a witness in the action 
at law cannot be availed of, as she could not be. forced 
to testify under any process provided by law. She sits 
securely in France and brings the action at law here 
by her agents. 


The provisions of the New York Code of Procedure 
which might be used in such a case have no application 
to actions in the Federal Courts. 


Ex parte isk, 118 VY. S., 713. 


Fifth Point. 


The decree should be reversed, the demurrer over- 
ruled and defendants directed to answer. 


Wayne MacVeraaa, 
C. E. TRAcy, 


Of Counsel for Appellants. 
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Fifth Point. 


Sixth Point. 


Seventh Point. 
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AND CHARLES 
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STEAMSHIP 
HORSELEY, 
GEORGE SEALY, SURETIES.) 


CLAIMANT, 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, I S=4. 
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FILED SEPTEXIBER 15, 


ISS4 
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SUPREME COURT OF THE UNITED STATES. 
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THE STEAMSHIP “ HESPER \ND CARGO; GEORGE 
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made ana ¢ 


District 


' typ 
CaASLO LILI 


Rohe 
i Hesper,” 
and cargo, 1 
usual proce 
made, and t 
per, her t 
cargo, May 
and that all 
= Hesper, ’ 


January ‘ A. 


Hon. Amos \ 
were had. LO WV 


War 


* om, 


Libellants’ stipu 
(‘lerk’s certificate to transcript. | lL. 


L.. BEISSNER 


; ry? . 
j Mile a in) lranse rept. 


+) 


Respond: ni Cs v, taken before commissioner, Uporl 
ara) ( \ 
Vag 
()f John Watso master S. S Hespe ENR Ye reese eg 
ruchianh Moors li). Lst mat do — LO4 
Kkdward He} Griftin, 2d do 115 
L1eCorTror Wil] if} es iii ehniel e) ‘yr ] iO. - — 11S 
Walt I J niieso}] DOATSWHAII do . - ‘ 122 
Alfred lt oste) SCL do " ‘ , 1) 
Opinion of the coun — —_ L2o 
; 
Decree. from minutes {pl 1 ISS ) : 154 
3 Allowance of appeal (see der ree | , a Bia 
’ ’ 
{ 


lation on appeal —filed Mav 10. ’83 


¥ . ’ . a . . . : + 
( aption —— fii i Phie f Owyt and Nam NN Oi this Pay lies. Paa ] 


ste a } ? ae : | ip 
District Court of the United States. Eastern District of Texas. at 


Galveston. In Admiralty 


} 


’ '> " P+ . - 1] . 
VINE & CHARLES L. BetssNeR, Libellants, ) 


STEAMSHIP H esp] Rk & CARGO 


}2 ; , mrt | i] } . } 
be it remembered that 11 the above-entitled and numbered 
: | a ~~ ee shal Glad hi , thal] 
cause, begun mm said court, upon a bel Mhied by the said libellants 
. , } ‘i 9 } | ‘ps j 
against the said Steamship “ Hesper” and cargo, on the 22d day of 


D. 1883, and in which said cause a final d v 
cn oo, anTia ith Whlich) Sal Ciuse ck 6Llhadt 6 GUeCree Wis 
j | . Saal _ j ¢ } . j at ‘> 
ntered 1n said court on the 2\1st day of April, A 1). 1SS3. 
+ . ’ ’ , e ,* 
lorrill. midi ee DPeSICLITIG. rive ~oOlloOWING proceedings 
vy 7 Liv 
> ‘ ; ‘ 
“7T OF et ee ge Paae Issued January 2. ISS35 
(‘ourt of the United States. Eastern District ®t 
tah ft Ji 8a RRA ‘i . «Lt . 4a cACidi i ria {)i (XS 
: ’ j : 4 : . ’ , ' 
nt of the United States of Ameriea to the marshal of the 


oft 1exas, Grreeting 


} 


. or , - 
\\ hereas a libel has peen filed in the district court of the 


[ nited states for thre eastern 


} 


istrict of Texas on behalf of 


‘ 
rl Irvine and Charles Ly. Beissner against steamship 


l * 
11@] 
or ] 


‘)7 
€ 


hat 


aCK I 


} 
aie 


(i lit 


her 


demned and the proceeds thereof distributed: 


tackle, apparel, engines, machinery, and furniture, 
easons 1n the said libel mentioned, and praying the 


ind monition of the said court in that behalf to be 


all persons interested in the said steamship “ Hes- 
e, apparel, engines, machinery and furniture, and 


cited in general and special to answer the premises, 


proceedings bein 


+ 
— = 
‘ 


tackle, apparel, engines, machinery, and furniture, 


’ 


; had that the said steamship 


and cargo, may, ior the causes in the said libel mentioned, be con- 


VS. THE STEAMSHIP “HESPER. &¢.. ET AI 


You are, therefore, hereby commanded to attach the said stenni- 
ship “ Hesper,” her tackle, apparel, engine, machinery and fur 


ture, and cargo, and to detain the sam your custody until the 


further order of the court respecting th t 
Herein fail not: and of this writ make due return forthwith, and 

what vou shall have done in the premises 
Witness the Honorable Amos Morrill! 


ude (pi Sill COunl 
- , 4 ’ 5 ’ 
) and the Ser] thereof. at Galvesto said district. this 224 
weit ca t ' cy . ) 
aav of January. A |). ISS5. ane I \merican Independ: nce 


the LO7th year, 
| SEAL. | GEO. C. RIVES, 


2 a 4 ’ ° ° ’ J ’ 
f PT / s District Court. astern j) j ; r ; eras. ct (,alrvest phi 


} hal 
d (rsiidi s reli 


i> ] »}* } > . . Ps 
neceived this.writ on the yey qaqayv ol Jal r\ ISS3,. and executed 


the sam on the 235d day of January, ISS3 by attaching the steam- 
ship * Tlespet her tackle, apparel, engines machinery, furniture 
and cargo, al thie outer roadstead port Ol Ly veston, Texas 
WM. J. PHILLIPS, 
U.S. Marshal, 
By W. T. CLAYTON, 
Deputy 


Itendorsements: “A. D. No. 55] Irvine & Belssner 7 Steamship 
— ‘ Flesper.’ Warrant ot SeLZure Issued 2c iay of January, . 


LSS. (reo. ©, Rives. clerk. at turned hled Jan’ 25d, ISSo 


Geo. ©. Rives, el’k, bv C. Dart, dep’t 
Monition, Page 3. Issued J 23d. 1883 


UNITED STATES OF AMERICA. Hast D 


ln U.S. District Court. at | 


IRVIN] c\ 3) iss \ } ay } 
t \ >| 

STEAMSHIP “HESPER” & ( 

The President of thi li nited States of A erica te the marshal 
f} of the eastern district of Texas. G 0 

Whereas return bavine been made that the warrant of seizure 
~ issued in the above cause on the 22d day of January. A. D ISS5. 
has been duly executed. and that thre prop vty thy 4 mn nie ntions d 


now in custody of the marshal, vou are, therefore, hereby com- 
manded to give notice to all persons elal io thie said steamship 
“ Hesper,” her tackle, apparel, engines, machinery, and furniture, 
and cargo, or knowing or haying anything to say why the same 
should not be condemned and forfeited elt the proceeds thereof 
distributed according to the prayer ol ant bel: that they be and 
appear before the said court to be held in and for the eastern dis- 
trict of Texas, at the United States court-rooms in the city of Galves- 
ton, on the 10th day of February, A. D ISS5, at 10 o'clock on thi 


BEISSNER 


a Vi » CHAR, | 
Endorsements: “A. D. 551. Irvine & Beissner Steamship 
Hespet Avcreement Or counse iled Jan \ b>, ISS5 Geo. © 
Rives, clerk, by 6 Ds lep t. 
( Lof O Page Ss kiled Jan y 25d, 1885 
IRVINE & BEISSNI 
In Admiralty 
STEAMSHIP Hesper. } 
oo 
lo the Hon. Amos Morrill, judge of the district court of the United 
States for the eastern distri lexas 
hie elaim of George Horse lev. a sul rect of thi kingdom of Great 
Britain. and resident of H:; rtlepool England, claiming the steamship 
Hesper, her tackl pparel, and furniture, by John Watson, her 
master, says that he, the said George Horseley, is the true and law- 
ul hona fide mai agll Yy owner of sald steamship, ana that ho 
other DeCTSOT t! satis rine owner thereof. and tliat Joh \W itson 
‘is the master of said steamshi ip, and duly authorized to make 
a claim therefor. And said claimant eae ined this court de- 
cre restitution of “ seonmneLEp to him, and otherwise 
rohit d justice to administer the premises 
JOHN WATSON 
Sworn to and subscribed before me by John Watson, who furthe 
make S Ou th and SavVs that he is the master of said steamship Hespx = 
and the lawful bailee thereof for the owner "T 
Jan’y 22. ’83 
SEAL. | GEO. C. RIVES, 
. Clerk U. S. Dist. Court. E. D. TT. G 
By C. DART, Dept 
hen ioOrsements * A |) >| Irvine W Beissner 3. . ®. Hespei 
(‘laim of owners. Filed Jan’y 25d, 1883. Geo. | Rives, clerk, by C 
Dart, dept W.@& W 7 
(Claimant Stipe if nw Olnate Page 9. filed January 27th, 1883 
bond of Claimant | 
Is t Col of the United States, Eastern District of Texas 
IRVINE & BEKISSNER 
. — oe 
Sens ware * Hearn’ & Canco- Gaonat No. 001. In Admiralty. 
HorseELey, Claimant. | 
Whereas a libel was filed in said cause by Robert Irvine & Charles 
Beissner, on Jan’yv 2 1885, against said Steamship Hesper, her 
tackle, VC and Caryvo, for the reasous and causes 1n suid 
L? libel me ntioned, and whereas Cre rege Horseley has appeared 
nad filed his claim for sald steamship, her tackle. by John 
Watson, master, and the said George Horseley, claimant, as princi- ‘ 
pal, and George Ball and George Sealy as sureties, and the said ( 
in case of default or contu- 3 


l consenting “iit 


| agreeing that, 


VS. THE STEAMSHII " HESPI 


macy on the part of said claimant and 
ssue against their goods, chattels, a! 
dred and fifty ($250.00) dollars 

Now, therefore, it is hereby stipulated 
of whom it may concern, that the stipul 
bound in the sum of two hundred and fift 
tioned that the claimant above named sha 


: a } : . ’ } j 
shall be awarded agaist him by this cou 


GEORGE HORSE 


By Att’'vs, WAUL & \ 
GEO. BALL 
GEO. SEAI 


ry’ } } } : : 
laken and acknowtledeeqd berore i 


WAI 
liated Nate S ( nmmissiorn , oo oo it) 


District or Ti 


13 EASTERN District oF TEXAS. 


George Ball, party of the stipulation 
deposes and says: That he is worth the sum 
ifty ($250.00) dollars, exclusive of property 
by the laws of the State of Texas. 


+ ; , *7 , 
Sworn and subseribed Lo iy rors raPe. 


. , . ’ . , . 
4 | . . " 
/ mred Niates f OMMIBsiONnNe) fie ay 


District ot Ti 


IL ASTERN District or TEXAS, 3s 


Creorge Sealy, party of the stipulation AbDOV« 
cle Poses and says: That he is worth the sun 
titty ($250.00) dollars, exclusive of propert: 
bv the laws of the State of Texas 


Sworn and subseribed to before me. thus 
ISSS} 
ISEAL. | WAM. R 


l nited Nat “ (nmniissioner ij i\ rf 


District Ol Leras. (ot Tiie 


kendorsements: a © 1). No. Dol. Irvine & 


: Llesper.’ Stipulation for costs of (reorge Lloosel: 
son, master, claimant. Filed 27th dav of Jan’, 


i>. Rives. clerk, by } Dart. deputy.” 
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HESPER 


THE STEAMSHIP 


endorsements - |) NO | ta 
Steamship Hesp y" Stipulation ()] 
Filed 27th day of Jan’y, 1885. Geo. C, RB 
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ride 


' ‘ 
rx. DV { 


’ 
Cec ree. 


Dart. 


Libel, Page 1S. Filed Jay 2, 1SdSo0 
UNITED STATES OF AMERICA, Lastern Dist [i 
» ‘To the Honorable Amos Morrill, judg QO Strict court or thie 

l nited States for the eastern district of ‘TT 

The libel of Robert Irvine and Charles L. Beissner, owners of thi 
steam lighter Buckthorn, and the steam-tug Estell of Galveston, for 
themselves and others interested as salvors st the Steamship 
Hesp r, he tackle apparel, engines, mach d furniture, and 
CAuryvo, ill a CAUSE of salvage, clvil and mariti CPYOCS As follows 

Kirst That libellants, before and at the t the salvag ser 
vices hereinafter alleged, were the owners of thi n lighter Buck 
thorne, of the value of about hitteen thous dollars, and of th 
steam-tug Kestell, of the value of about U1 thousand dollars 
which said steam lighter and steam tug were used by libellants i 
the business of lightering freights from the wharves of Galveston 

to vessels lying at the outer roadstead, and of towing vessels 
iwi in and out of the harbor of the por Galveston They 
were well equipped with powerful engines and machinery 
and all other appliances needful for said purposes, and were well 
; adapted for relieving vessels in distress 

Second. That the said steamship. et sper, 0 iue OF about 
(Tie hundred thousand dollars. on her vovac erpool to Gal 
veston, on the llth dav of December LSsoZ shore on the coas 
of Galveston Island, near the west end the | wentv-t 
miles from the city Ol Cralve StOn. iil =f] rom Vv ith) - 
Viol nce that she wis unable tO extricate hers (| rT] I 
bedded in the sand, broadside on, nearly el W the be 
helpless and subject to the wind and wave ¥ st 3 ¥ | 
il id high w is ] CVial led i] th = SOll © I - | 
such a position that a strong blow from the st. ¥ 
was to by ppl henade i AL Live 
ind destroved fi Her condi 
was In imminent danger of total loss . Ss pes 
bv the steam hehter Buckthorne i Ul sh hie 

> inafter alleged Libellants sav that d assistance 
IS steamer and her cargo would h ) re 
ler cargo consisted of salt . [ 

thousand dollars. 

Third. That 4 be soon as the perilous Cull 1) 
was known In the citv of Galveston, whi est pou 
obtaining assistance, libellants despatel! iy kstell t 
her aid; that the Estell left Galveston | 1. on the 12th 
of Dee., 1SS2, and arrived alongside of t] ibout 44 o’cloe] 
). m. of said day. She immediately Ltached ine iwser to 
the steamer, and, moving ahead with all li r, attempted t 
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{ rcorge | lors 


Hie Spy r, avnswerlhyg ior ali thie OW lit rs of the Sula steamship, Ly Jobn 
9 . a . ‘ ' &. | 

Watson, the master and lawful hballee thereof responding to the libel 
| this cause filed, alleges and propounds as follows 


ret , ‘ ’ ’ i } Sas 
ist. Lo mrst article of sald libel respondents deny that Lhe Values 


of the vessels, the Buckthorne and Estelle, are $15,000 and $20,000, 
\ 
respectively. as alleved 
*)) ft i} » we (>) ct te I | lity | ees pot i rr i] th that about y lL.) . 
wm il Sh ‘J . PELANA ahi LIVE Ji Aikhvtcl i | PELL ALC ILE LiieilU « : < 


~ ™,i \ a « 

m..on December 12th, 1882. the steamship Hesper, on her way to 
: . : ' , ] 
Galveston, was proceeding along the coast at a very slow rate of speed, 


bout 4 or 5 knots. and that she wrounded in water of the depth Ol 


al tit iil | _ 
} i] j ‘SS 7 eases — } ——- 
about twelve feet: that she dld not strike with force o} violence. and 
rie upon the ground broadsid: to tiie shore That there was 
ik i} a i ova 
: : 4 ] . " | } ] t | i +) ’ atl : maln 
67 OwWlhd when she grounaed, vut that the weather was Cail, 
’ , 
ind that t! e was »sea running that itis not true that 
i ’ ] | + " : 
ChipesLtuouUus veathber prevallied, DUbL ON thie Contrary thre weathel 
3 ie 

COontl ied Tile nda | sein CAaimM intil Line said Yess | Cine afloat. 
} — j : ney es } = . , 
hat 1] is ete) | I it / it “iit Wis i Ltn hnent perts fil Huth rime. fol 

} + ’ 1] j ’ , 
e weatner Was SUCN LUI) shi Cs ped fil ynyury ma respondents 

i . 
’ ’ ? 

ther deny that e would have been destroved o1 lost but Ol the 


' P = ] ‘ : i . i] 
assistance OT the steam hohtel Buckthorne and thie steam-tug lest Lie, 


) | i ; : ] ; }- } > by , | . } lh} 
io} third article oF libel resp ts say, that as the steamship 
Lat. % : :, — “ * bj : 
mMaded Kedge anchors were sent Oul 1h boats Irom tiie Ship, sea- 
saree , - , 
ward, attached »hawsers Phat the Lug Leste ie Came to where shi 
- : ) 
vas lying about o O-¢ ». Mm. on Deer 12th, 1SS2, and took on 
oarad a towln je belonging to steamship, and towed at her un- 
4 ; 
5 ’ j 
ADOUL 7 OCT 7 VILHOUT (CCOMIP Ish ne any resuit, on account 
} } ] ’ 1} ray] ; 
f the insufficient power of the said Estell lhe master of the vessel 
; ‘ 1] i 
nel requesree Salad sSste“umM-tug lustel | oO carry an anchor al 
’ e 
; sy 4 " : ; lLiaé tT} : >?) | : 7 =F ‘) ¥ | } 17 
MUL LLiL©O I LLC | Si hed LEI SLCALISIIID COU TeaAVe Upon iL, 
and get anoat With the rise ol the tice lhe said steam-tug 
- 7,4 7] i | | . } » ] 
Ly) msteie and her omecers reused to pertorm this serviee, but 
. , " a . ' ’ neg 4 
cast off the line with which she had been towing. and returned 
{ y*} Ve SPOT) 
i ] j i i] : } 
lo the 4th a es lents say that during the whole time the 
; 7 
HSTO] ‘ay “Se if} mm | ii) nm i) CTT TIIa il Ol iis vessel and thre Pntire Crew 
; | } | } | 
stuved on board, abd that thev were engaged ih throwing overboard 
; , ' 6] : :' 
AiL WITH WhICh Salad Vesst was laden, while thi Lug lest ic Was 
. 2% } ’ } = } ‘ ‘>> 
Vs) LOWLDY a ne Cabis ind that thev threw oOVvervourd AVOUT oH 
; ly , i ae 1} ' 
Ols OF Sal ine wea remained hihe and the sea caim all tliat 
.. & y we ;¥ : : " ’ * 
ment, ana Lilt Col Was SUI : nooth (7) thie hextmorning: that on the 
: | +] ‘ i | } +») | " . : 
oe i — 
ir ior the TuUYrt r discharge of her eareo. and worked o1 t] *-hnext 
a ci i j ; i Be | iJ i] ' it i we ) aati ‘ * ‘ . F if if 
i} (| schars | [ Viti Like “SISTsance Of nied: en loved TOT that llT- 
\ i | bicti 2?’ i] = ‘ ! i ci j Latl iil il Lidl \ L)i bil pout 
I : 
. ’ s] . : 
se who we owlse connected with the vessels Estelle and 


1D * | i] » " ] 4] 4 : + *? 
MICK LILOTIIE f nell OWerS, alld Lilet at no)3S8hn on sid oth Dec- 


| » +] .* y ' i] —s . a” : ie? - j ~— > . ; 
mboer the ropes of the anchors were shifted trom the after end oj 


i i 
i 
, ' } 
‘| fate t t J 
the steamship to her fore end 


That Lhe sald > eamship during the night ot the both of Dec lie 
De] (Wednesday , bevall lifting with the ticle : whereupon she hove 
Upon the tines attached to thre anchors and by the exertions 

Zh of her own master and crew, and without any assistance, 


IRVIN] AND CHAS. L. BEISSNER 


Ot) Phat the said steamship was ready for sea on riday, the 


: ‘ . 

3 °%6th of Januarv. and that she has been detained at Galveston by 
th Ss SUIL. and that but ior iY r SetZure shi could have been at sea al 
this LIN and that the value Ol said ship's Linnie Is fortv-on pounds 
sterling seven shillings per da‘ 

Res} Tie L herein ¢ <pressl\ denies all nd singular the alle 
THLIONS Conta ned 11) sald libel. excepting Live admiss] lis mad 


reln Urcoe!l PdIDITLING thy yvaiue or thie steamship Hesper cis 


7} 
yt : 
LhiteVvew 
tat |? } ncienyi PITT liye ' tiysat thy gay L\ and ay 
on @) vos Pe pia ite tid Li! =al \ bictt Lite YV ait rei _ ene bhet \ 


diways ber ima ady, LO pret\ il rensonabtl col pensation for Lhe 
SCcYrVices Ut tually render (| hy thie said Steahni-lLug and lighter, but that 
they deny that more than compensation tor actual ser Ice and time 
s due, and they deny that salvage services were rendered 


JOHN WATSON. 


~ a ra ~~ oe : 
muoaorsements .. D. adi. Irvine & Belssner vs. Steabisiiip 
" i. 5 i _>™ »> ‘ “>. 1?] > 
Hlespel Answer. sie Jan \ bb « LSS5. (7e0. ©, Rives, CiKwK \\ 
i ‘ 


rc : ’ + } ' ' ’ 
7} } | tT ? ‘ Bere ’ ’ 6) " 4 se. 
lestimony) tukeh at the hearing by stenovraphel appointed L\ 
‘ i ‘ 
tne court, hied Lp | 4th, 1585, as follows 


Capt. \\ ILLIAM Vict LOSKY, & WILhHeSS 1) behalf of the plaimtifi 


} , 
belng Hirst duly sworn, t stified cs follows 


Fe Be TT ——s : | ek 
J. What Was VOUr OCCUDALION 1) Decembe} LiLst Vou Were Cupt 


4 
’ ' | 
4 ‘ : : F 
Re ee ere mil Li ea eles 
’ | , 
{ ) {) now much powell 
‘ J 
4 ray] } 
| ’ —. yi 
1. LHe Most powertul lh the harbol 
» U 
| ] | : i i ; 
18, J. WI me i «i i Sie DeLONG LO 


: 2 i] 1% . " sa% . | ; * " ' ; 

\. JUSL SLALC HOW. IN Our OWN Wav. WOat bli este] did lhi revara 
} ; } } ee } . 

» bie Hesper ; State It SIOWLYV and distinctly. 


’ 1} } sé) ‘* ~ ; ‘ ' 
A Well. on Like lth (>] December ¢ receLyed :] bole from \Ir. 

. :% : ' . 
beissner, Muller | LO proceed aowh to the steamship Llesper. 
‘lying aground, and to render all the assistance I possibly could. 


| left town at one o clock, and arrived alongside the steamer at hal{ 


; ‘] ¢ “5 . } = ’ | 
past four. The capt. wanted to know what I would charge to get 
} {J ‘ re on 7 ] ; : ’ ‘y . , , 
nim anoat | told him I can’t make bh) \ ba gain, tor | didn’t know 


, oe. ’ } . ; . , 
how much labor and how long it would take me. Well. he said. 


ve you rot i hawser sud Ves, SI-; have POL i hawser: then 


anet t 


: . . ’ 
Wits Oe OF fT 


further for fear | might round : thr 


. When vou went back the ship v 


W hat. thie n. did the Kstell do”? 
We took the schooner Mary I ( 


Pe) \ } } ’ 
“> 4 \J \ ‘is at *] i} » OrOoOKe!] rperr'e 
\ \ es ~ i] 
’ , 7 . 
i] r 
Q. Well, after you got in, did you ret 
] > 
\. | had to get some temporary repa 
’ » j 
’ ~ lCaK I cy “Oo mMmueh 
| : , 
JY Had s ' I ‘i if ih i}! oie ‘? ~ 4) 
\ NO ~ 
\J How 1()] (Lit L Lela OU LO lil rn { 
; ? } 
A. WorK¢ j ij Hitt 
( \WV i 
’ , 
). When did you return 
. JT returned on tl er a 
. . revurn (| cil ‘ if rior) io ri iif 


her until | got into 11 feet of water 


| 
’ . ‘yy ’ i ’ ,) ; ’ 
hen wanted us to run an anchor tro 
} +] : f ty ; 
Ovi bere =“ OO NUCH SCH L IS LOO 
“ it is hall past nine OCcLOcK at 
| 
‘ ; ; : 
\\ til i¢) rende! Lil lf t aris ‘ 7 
4 ‘ ’ 
st? GE with that Don 
7 , 
‘J When Vol r¢yt T«) rine Llespe) Wit: 
‘ } r | ‘ | 
\ “iii \\ ; — Trice) i) CPLLCEST CTE <>} ay ' 
’ 
‘ + 
i, In what depth of water was sh 
: 
\ 1) t | | ‘ | } } +} rPywil 
i > Ee = . ‘ (pil Bet ~ i} 
\) Llow Ws) rhic’ Ses 7 Inning 
\ At air rie ™ ¢ \\ ;™ +e oe ! 
: " 
if Lim 
4] 
AY. Was rit ‘ i] rise a Coie 
PrOULTDIG 
\. | can't state positively; she 1 
™ ,_* 
nee, ana had to be pubiped oul 
\J \na Vou sii \ tha reuasot) Lil 
’ +] : 
(IChOr Was because Liere Was Loo I 
ee re il breaking close { 
[oe CE ii Wiis pit ih i CiUst ‘) ~ 
(J W hist iis] 1} } thy \ ' 
re leit ttl cL gait’ iT adit , ele \\ ~ | ‘ 
' ' ‘ " : . 
\. | would not state positively: prol 
’ . : 5 ; : 
= ' { . 
SLULe POSILIVEL\ somewhere thereabout 
’ 
1 4 =f 


is ‘ 
Lyitii all 
Ss OO DLUCHI 
0 ris | 
. 
; , ' : 
; | 
t) 
, 
’ 
| ! i 
‘ MTT j 
’ 
“257 ae ; 
Mike eyel 
; i 
’ 
i Co 
A 
mere Tap Us 
4 
: 
: 
’ ‘ . 
' +¥ 
Hlespel 
re ; i’ 
| 
| 1} roOwiirTres 
7 
wire YO ali 


lf PORT IRVINE AND CHAS. L. BEISSNER 


i 


’ ° , y ; . ’ 
pecralh discharging mer cargo wn1t98 iT rand went aboard oO} he chdhel 


suggested that the Buckthorne use what force she could; I went on 


board again, and the Estell fastened her hawser to the Buckthorn, 
and, when we got straightened out, they told me that the en- 
gines wouldn’t work on the Hesper; she had got the suction all 
choked Up), thre \ could hot work that. but hne ly they started 
their engines. 


, ] is y } 47 a 5 4 ik 
J. Well qid you attach the hawser oOo it ate to the oICK- 


~~ 
~~ 


thorn’? 

A. Yes sift 

. What did she do 

A. She was pulling also; the Buckthorn was ahead of the Hes 
per Was ahead ot thas Bueckthor 

\. Both thie Kstel] and the Buektho: pulled on het until she 


} 
). 
A. That I don’t know, sir. 
(Q. Didn’t she come to town without any assistance? Was her 
engines working’? 
A. Yes. sir 
Y How long hat 


avi ’ 
A. nave been here 
} } : } } : 
(), | would ask vou first whether most of the time that the Hes- 


‘ 
4 ’ ‘ te is } il, . / “% . ‘ i 
per was agrounad whether the water was not caim 
i 
« ri’ " ] j . } i a eh 
A Phe Seconda tine went adowl it Was remMarkabtl\ smooth 
» 7 
WiLlel 
. | f 7 ’ ’ i} ] 1] 
’ iit I's iif sy ¢ (| Liiere \\ - 245,515 tat ri =\V4 
came on ? 
\ \ « ‘ ricreis u i rive 1 rryie 
: \Vi | +} ; ‘ ‘ ta) f 4] 
} i} ( { 1) \ ¢*] \] {is @)] i i} 1} ~ f ()j at 
i 
Cul 
‘ ‘ SS | 
rom EK. & southeast 
With wl * 
(J see \ | _ r; Be, «iO Lie rpiepyy 
Dine , Ri . ; 
A. Pretty strong at times 
J. { } te . " . “sy ‘ : hh, : i} tr , ; | iil ‘ ’ ‘ ;? 
ad ¢¢ OUPPOs* mere Dad Vee a SLTONLE Cast OF SOUTLTICASL WITT 
<) i. 1] rrihiat st] rset ’ 1% ,7 } . Lacs 7 + | : [at 
Cali ip), What @Tect WOU IL HAVe Thad ot thre CSDCKT, SILU- 


‘) 


} 
ated as she Wiis 


7 ; oo : 
And to this question the defendant objects, as irrelevant; and thy 


eourt overrules the omection : i. which ruling >] thy. Court The ce 


fendant ut the Lime eX epted, and still CACE pts 

(). Then | repeat thie gus stion; what would have been the eflect 
of a blow from the east or the southeast ? 

A. Probably it would have wrecked her. 

QJ. What weather prevails here in Dee.? What winds? 

A. From east to southeast. 

Q). Well, how, | ask Vou if there Was ah east or south wind Came 
up, What would have been the effect upon that vessel in her posi- 
tion ¢ 


A. In all probability she would have heen lost 


VS. THE STEAMSHIP “ HESPER eT Al v 


Q. For what purpose is the Estell; what she used for in this 
port? 

A. Towing. 

(J. You Say she 1s the most pow rful tug 1 harbor ” 

A. Yes, sir. 

(). L'sed in towlng the heaviest ships ? 

A Yes, Sir: | generally have LO take tT CHVIeSL ONCS 


+ (‘ross-examination : 


Oe) FF What time did the stell i] uv 2 Liveston on the 
hirst night of her return’? 

A. The first trip , 

@. Yes, sir 

A. It didn’t get in until the next day 


(). But when she returned back, after she left the Hesper the first 


night; what time did she get in? 
‘ j } ’ ' 
A. She didn't get back until the next morninge—the next for 


Q. I understood you to say it took her all that night to repair her 
damages. 

A. That was the second trip; the first trip we went down on the 
12th, and we didn’t get back until the 14th. 

(). | want to tind out what those damages nsisted of: did you 
require any ship-carpenters’ services” 

A. Yes, sir; we did. 

@. What did they do? 

A. They made temporary repairs 

Q. What did they consist of; what was the work done? 

A. bracing inside, corking, elec 

. How many ship-carpenters were employ: mn her, and 
were they 

A. Well, Mr. Bruggaman. 

\). Did he have anybody except himse | 

A. I beheve that is all; no more than one cou work on it. 

(J. Only one man could work at it? 

A, Y es, Sir. 

(). When did she first commence leaking 
opt) A. The hirst night atte) we kK] ocked wing she com 
menced making water. 

() Did she strike on the bottom 

A. I could not state POS V« ly: she may 

(). What water was she drawing? 

A. 3.5 feet. 

(). You testified there was 18 feet of water that evening on the 
inside of that steamer—that 1s, betwee 1} the steamer ana the shore: 
| will ask you if the bottom does not cradually slope as it woes Out: 
if the water doesn’t get deeper r 

A. Yes, sir. 

Q. How was it possible for a vessel drawing only 8.8 feet to strike 
in water of 13 feet depth and deeper ? 

A. It wasn’t safe to go in. 
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Yes, sir; | went down on her. 
(J. Tell what Vou know. or your own knowledge, us LO what she 
did whi I} she rot there r 
A. Well. when we went down there—we went down the first 
time that afternoon—we went around right across her bow and 
swung in; that would put us in about 12 feet of water on the in- 
side, and we took the Hesper’s line and went down around the beach, 
and commenced pulling on he 
LJ Pulling in what directio 
A. I think about south. dov t | beach: there was a current 
SeLtL ine Lil down thi peact bate | think We pulled in 
| that direction: | was not in 1 pilot-house, and could not 
state positive lv in what direct i vere pulling 
). You pulled to the stern ? 
\. We went around her bow and took a line out and went out 
south and pulled her from the beach 
LJ Hlow does the bea run ther ibout the Ppollts Ol the com- 
MASS ¢ 
eS . ve 
©. What s the condition of the sea when vou first went down? 
\ st ordinal whel we rot down ther t Was now ver\ heavy. 
smoot! rood level wate1 
(J What was the co dition of the sea at 9 ocloek that 1 oht? 
\. It was beginning to break where we were pulling 
(). It had increased then ? 
A. Yes, sir: it was increasing when we left 
I Was in\ damac' dons LO the estel] that evehlhe 
A. Yes, si 
(J. W hat was it 
A. Where the shaft comes through the dead-wood it was split 
(OT) ] 
XJ. W hat Go Vou lieali DY\ dead Wood 
A. The turnup outside of the hull 
\). Wha caused that io split 
A Thi strain upon thie ship 
y. () She Was working ll a danger ~ position when she Wills 
LOWILNE ‘ , 
A. | thought onece‘or twice we would put her on the beach 
(). What kind of a boat is the Estell in regard to her build 
A Well. sll every timbe in the lestel] s the verv bes have 
examined her; every plank is good 
(). You consider her well built 
A. Never a better hull in the U.S 
(J. What characte) of « ngine had shi 
A. She has got a marine engine, built in Rhode Island, Provi- 
dene 
Q. Good, bad, or indifierent are they ? 
\. Good; done the work her ior four vVears: towed ships, brigs, 
barks, off banks, and to and from the wharfs: she has done it for 
the last four years 
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Do you know anything about her going to the Hesper? 
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| CVel laid Ol) the water 
1) niongside and lay there. 


the schooner 


ll came along with 
her then and towed the schooner 


; since 1LSod7. 
you tell what weathe 
ut mber. the niddle of Dec mibe r" 
A. Well, except during the tims Lrheit \ bor rs, the w 
is generally from the east: that m nort st around 1 
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southeast. I call it easterly, 
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(). Blow with any intensity from these directions—any force 
A You can expect t it at any time. 

@. You may expect a blow at any time” 

.. sek ¢ 

Vhi: as would have been the effect of one of those blows 
t would have « neath her up. 

t would have wrecked her? 


‘J 


‘J 


Yes, sir. 

Wasn't ome seu smooth ana weather calm fal that time 
Yes, sir; the r good at that time 

W I] wt Semi you Fol t her off: whiat did the Buckthorn do after 
you pulled the Hesper off? 

i$) A. I took aboard all the men that | left on board that 

morning, and took them down to the Mary A. Clark for the 

purpose of raising the anchors which I laid for her to get the ship 

off. 

(), And then you came to towh t 


~ 


Yes, sir. 
(). The Hesper was uninjured, and able to navigate hers 

Yes, sir: so far as I knew; all she wanted was one of the boats, 

either the Estel] or the Buckthorn. LO kee }) ahead O} it ’ and pilot 
ae up t O the Galveston whart. 

(). Was that done” 

A. Yes, sir: aus she was a faster boat than the Buckthorn : the 
Capt. of the kestell spoke LO me, and said his boat Was faster, and 
proposed that he do the piloting and | would attend to the men. 

Q. How long were you putting the men on board of the Clark 
after the Hesper | got off; how much longer were vou detained ? 

A. About an hour. 

@. What time did you get back into the harbor? 

A. l left the Clark somewheres about ri Oc loc k th: La veniIne—the 
schooner Clark I left her about 7 o’clock, and we anchored until the 
following morning off the bar on account of the fog, which was so 

dense that I did not care to attempt to come to the wharf; | 
D0 laid there until about 8 o’cloeck, and then hove anchor and 
vot to town about LO o'clock. 
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Cross-examination : 


Q. You < ggg about carrying some men—about 25 men? 
A. Yes, s 
av anseed those men? 


} 
). 
A. That I don’t know, sir. 
2. Was Mr. Charles Clark along ? 
A. Yes, sir; he was along. 
q). Weren't those men under the su 
Clark ? 
A. Mr. Clark seen d to lh LV - irge Ol them. 
Q. Weren't those men carried down there for the purpose of un- 
loading that salt 
A. So I understood. 
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Q. Suppose in that condition a 
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“ + ’ ’ . , 
(). Lou took them with you to the Hespe 
Y x ie ' . i om | — Ps . | | , . fF : 
A. Yes. sir: in case of there bi Ing’ a hire o ra and then we 
' ' ' 
have PUTT ps which we Keep mn the warenous Dump boats out 
; 


when necessary. 


it) i? Nf | (‘ia A PiiIssSNEchk 
> 
at CAG! 
y i 
L/. Yo i } { (*T} i" nd Ci iit} 
A. Wi (oT at "| iT 
| >} j | 
i, if (i \ +‘ = { i 
\ Yes ] 
‘ rans mi} 7) 
] } . 
; ’ . 
‘J Did ) ij 4 } POoOrs (ii pon i OF aan ct i sine night 
‘ Wen} cid) 
\ ] 
\ \¢) <1] 4 (j r earry rive ‘ heavy. ChOOTS hess Hil¢ iors 
| | 
. tag ii Uit) B ul / 
rin] j x ] ) ‘ , 
i, if} ls Tie I Wily Lie \ If { {) f bie] Tit Ors 
\ Ye Sif 
R ) ) 
' oe, id ict ‘ i 
{ Wi T | +} ’ 4 Pen 1. _ ) 
} Aicl Was LLC > Ol that ant nol Ol wile ucKLnorn 


\) hat was one O} the ancnors Vou had on vour tots ready LO be 


v 
ised wrecking purposes 
SU A. Yes. sir: I think we had 8 or 4. some heavy and some 
oh 
\ i Ul ss \ 3; then CCU dd 


a9 4 y , wey . , ’ ie . 1) . ) 
lestimon ij fii f ae. Y MESOCHIL, Ui Hendy Of} Libellants. iyi Rebuttal. 


(% 4 l os . ' ie ; ] ] lf i° | ] < . ae . > on . a¢ 
Capt. WILSON, a witness in behalf of the plaintiff. being first dul 


A 
‘ is | * 1] 
~ \\ i] LCSUII i i < 5 POLIOWS 


Q. What is your business? 

A. Pilot, su 

i, Wer you a pilot last Dec mber' 

\ Yes, Sil. 

() Did you go down to nee 

A. Yes, sir; 1 went Pato on the ‘Estell the first trip she went 
GOW]. 
(.) Were you on thie Hestel] all the time that night 
A. Yes, si 


() What was the con lition of the Sea that night about half-past 


- 


A. Very rough, sir, about that time. 

\) Was it safe for the Estel to have gone the » Hesper and took 
off her anchor 

A. NO, Sir: not alongside of hie r: we went alongside ot ner in 
the aiternoon, and told the Capt. Was a Galveston pilot, and 
offered iy services 1f he needed them: he sald the best thing he 
could do was to lay an anchor, and it was laid; then the Estell took 
the hawser and pulled at it about three hours from the stern, and 
then we move d the haws forward to her bow, and we pull d there 

until 11 got so rough that they sung out to us to let t go 

Ss] @. Did you Wel any request made to the e¢ apt. of the 
istell to come and get an anchor ? 
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Supreme Court of the aluited States. 
OCTOBER TERM, 1886. 
No. 29S. 
i ROBERT IRVINE ann CHARLES L. BEISSNER. 
APPELLANTS 
THE STEAMSHIP “ HESPER” anp Oruers. ApPELLEFS 
BRIEF FOR APPELLANTS 
I rrA H N'TON , 
Counsel for Appellants 
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Supreme Court of the aluited States. 


OCTOBER TERM, 1886. 


ROBERT IRVINE ann CHARLES L. BEISSNER, 


APPELLANTS. 
DS. 


THE STEAMSHIP “ HESPER” anp Orners. ApreLiers. 
BRIEF FOR APPELLANT 


This proceeding was instituted by the appellants, as libel- 
lants, in the district court of the United States for the east- 
ern district of Texas to recover salvage « med by the 
libellants for services rendered by the owners of the 
steam-lighter Buckthorne and the stean tug itstelle. of Gal- 
veston, against the steamship Hesper, he | kle, apparel, 
engines, machinery, furniture, and carg said services 
of the said lighter and sald steam-tug, thelr masters and 
crews, were rendered in saving the said steamship Hes- 
per and her cargo on the 12th, lSsth, and L4i lays of Di 

cember, 1882, which had run ashore on th st of Galves- 
ton Island, near the west end thereof, it twenty-fivi 
miles from the city of Galveston, on the 11th day of 
ber, 1882. They allege that the ship was driven wit 
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violence on the shore that she was unable to extricate her- 
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i f piesper, WouenD wWwrTounad, WaS Ill a ¢ Li bLIOn) I 
| . 
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We rs prove t be bad (Se Lith finding, pave (2). 
the value of the ship Hesper and cargo was $106,500; the 
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was $19,000 nd S&ZVU.VU0V respectively ihe libellants. by 
} ay } } ] 14 : 
the use of the Buckthorne and the Estelle, relieved the Hes- 
per irom i! condition of peril and almost certain loss 
Che Court must have erred 1n putt bg the sum for salvage 
, > 5, ’ : . , 
at $4.200. which was not much more than one-twenty-fifth 
j - ' > :, an r avacri 
ol the vaiue OL ShIpD and cargo saved 
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rya a ,% } ? ss : : # . 
ihe ste lie was the most powertul tow-boat 1n GWalveston 
' 4 ...'@ : } ’ } ee .f, . . . | ore py 
narpor and had the isual appliances O} such DOoatl Ihe 
} } | 
Buckthorn Was a lichter LtOW-Doat. 
iy $ + he et ke y) . . } lent on les during the TT riod 
nere were NO storms OF Vloienht Lair Ul LIC | 
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that thes saivage services were pi riormed but it is sub 
} } . a ; ' } ‘ } . a , , 
mitted that these services were rendered on a dang rous 
t 7 > , . : | 
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hat Loes ery Ss Ol salvage were rendered with skill 
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and eCnverprise, ana WIth a probabil risk OI! i1lVves alt prop- 
i 
erty 
oe a | i.» : . Tate Dare ; t } 
NOW, What IS tii definition of salvage service—not of the 
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lowest, OUL OI a very high OTade | 
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Was the sum of $4,200. sufficient compensation for this 
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This, as stated above, was the risk of wrecking the lighter 
and steam-tug., and the possible risk of life. 
Risk of life is not a necessary ingredient, but it places the 
salvors in a higher position of merit and entitles them to a 
more liberal compensation. 
Sp neer vs. The Charles Avery, Bond, LID. 
Lhe William Beekford. > 6 Rob.. 2S. 


‘| hie ksmulous, | Sulr.. 2] 7 


The value of the propervy save |: ’ 


Chis is found to be $106,500. (10th finding, page 72.) 


rEad . e. . } , , i ; . ei. 
he danger from which the property was rescued : 


‘7 .* * , + } : 1; 
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Invoived the provurvie LOUWAL LOSS OF the SDID. 
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Owners Of the tug got up steam, LOOK two hre-engines on 
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Lhe DUrning Ship, and in a little more than half ai hour the 


flames were entirely extinguished. Decree for salvage ior 
‘ —T.'. ] - : i , - —— ‘ 
en thousand dollars—one-half to the owners of the tug. 


Now, compare this case of the Blackwall with the one 
under consideration. In the former, the time was half hour; 
in the latter, two days and nights ; in the lormer, there was 
but one tug; in the latter a lighteranda tug; in the former, 
there was no danger; the only danger feared was the falling 
of the spars, which were supposed to be burning, but really 
were not; in the former but a small portion of the salvage 
service was performed by the libellants; in the latter the 
whole service was performed by libellants, except in jettison- 


ing the cargo 


; 
Judge Story in Tyson vs. Prior, 1 G Renort. 132 


“In gener: 


v ’ ' 
neral salvage ought not 


In the case of the ship Henry Euba 
Court says: 


“In the distribution Ol salvage th) 


re. ob r of the salvo 
ship ought, under ordinary circumstan 3. I owed on 
third of the salvage.” 
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In Bearse vs. 340 Pigs of Copper (1 8 26,) the Court 
Says 
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salvage —the high st compensation il s ~ 
being one molety 
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240), Chief Justice Marshall lavs dow ne of s 
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yal ‘ Wit i iis USUI hore” <i 4 «(4 ' > j _ 
‘ x 
lf we search for motives producing this apparent prod! 
later 3 . . - + _—. et ;' ; he } } 
rality In rewarding services rendered shall find 
hem in a liberal and enlarged po! 
Lnem In a ilberai and enlarge Porc 


LU hie Te Webiicg (rT 
very ample compensation [Ol aat | ry) os . Vi } \ muci 
. he ; 3 } . ‘ , * 
exceeding the mere risk encountered 


and r employed 
in effecting them) is intended as an in ement to rende! 
them, which is for the public interests ai for tl 
interests of 


— Lune Gem ral 
f humanity to hold forth apr 


i LO WhO navigate 
the ocean. 
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he doctrine laid down and established by these eases is 
taught in all the text books on maritim: 


rity the (1M iif of salv: 
fe ? ° 
and the rate of aliowance Is 


Is treated vi ry Cc riv and 


In Desty’s Shipping and Admiral 


authorities cited. 


ind all the 
see $$ 015, 319, and 320 | the authori 
ties cited in the notes. 
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No. 295. 


ROBERT IRVINE ann CHARLES L. REISNER. 


APPELLANTS, 


, vA. 
THE STEAMSHIP “HESPER” ann CARGO. GEORGE 
HORSELY. CLAIMANT. AND GEORGE BALL 
Wp GEORGE SEALY. SuRETIEs. 
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“ Ol marred I] Cy I I i Ft > 
-_ ’ 
Thi + | lpi ' } = ¢ Bet 
. ‘ 
} :7 
and steam-tug Listell wrainst the Llespe ind 
’ 1 ‘ ' | > 
CA) } j | } ron sik ‘ ’ j IR8Y : 
: : | ‘ ’ ’ 
1 
caryvo OF & yvorth abo 1\ th Shi 
Wits : (ys) ls ma | ' ‘ 
’ . ' : 
. 
(72 . 5 ' I i 3 i i ' | ' i} il 5 ' 


, 2 ; . F e. ; ( P : ” 
per, che, OV ce PPO mlivVes a LIitiitt 

rr ee +] I] . i 

succeeded. in CLIT Lil men | ‘ 


Lo (ral veston., with I 
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aos 


iettisoned : that the hs Hesp “‘- us saved, Wis worth One hundred 


17 } 


thousand dollars, and the portion of her cargo whi h was saved, was 


worth about twenty-five hundred. dollars. Pp. 9.1 O—I i. 


The answer denies that the se rvices were as mi ritorious as al 
ind avers that the schooner “ Mary E. Clark,” with her crew, was 
chal tered by the * He Spel or for said hoht rave se rvices, Pp. 12-13. 

The appellee, Horsely, filed a claim for the “Hesper,” and a 


stipulation for her, signed on his behalf and by the other appellees. 


‘ 


; a. = ad fam : P 
No elaim or stipulation seems to have been filed for the cargo, p. 
{ 
; See, 
ry ’ Hee | |] 
| ‘ : * : . ; ’ Si ’ ‘ «5 y* 
the District Court decre dl to the ibellants three thousand dollars, 


: = .. ' o ee ) 

as owners of the “ Buckthorn,” and three thousand dollars, as owners 
} Fy 1 | P, } i . - {* ! alec 4" 

the ** fustelie,: and also decreed to the owners oT the’ Mary KK. 


j ) oo - ' awh “s> , | ‘ “| ' i »* " } i hol ‘ +h 
pe’ men who were on voard O ner, None O Woh were 


’ 


awh. ; - : ~~ ir | 7 sre noel 
marties To the cause, two thousand dollars: and de reed th it Inasmuch 


ce a , } hg } Si - 4" enwels 77 
as the claims ot the owners and crew of tiv Mary I. ( rie. had 


j t i j . +1 ** : -. Oy i . aP . 
Deen settled oy the Hesper, said Sum or two thousand dollars 


should revert to the “ Hesper.” P. 64. 

Both parties prayed and were allowed an appeal, and the Lib llants 
filed a bond for costs. P. 65. 

No appeal bond seems To have been filed by the appellees ; but 


their original stipulation, for fifty thousand dollars, was to pay any 


decree which might be rendered by an Appellate Court, and was 
; Ais 7 | 
answerable and sufhicient for costs. P. &. 


¥* 


The Cireuit Court decreed, in favor of the libellant. for 84.200 and 


costs of the District Court; and in favor of the claimant, for the 
costs of the Cireuit Court. Pp. 73-74. 


The findings by the Circuit Court were as follows. 


FINDINGS OF FACTS. 


“1st. That about 5.45 a. m. of the 12th dav of December. A. D. 


ISS82. the steamship ’ Hesper,’ bound On a voyage from Liverpool to 


x ‘ ‘ } . ¥ 
Galveston, being out of her course, ran aground at the southwest 


: , . | : ;% e > : i , : 
side of Gaaiveston Island, about LWOTLY 11 s southwest trom Ualves- 


ton, and nearly opposite the lite-saving st n. The ‘ Hesper’ was 
y OP] 


“1} iron propeller and built in H irtiepe 


1.654 tons: net, 1,069 tons, lier freight pacity 1s 1,950 tons. 


’ y | , : 7 F 
sh na pow riui engines of (090 hors } ‘ il Si m windiasses 
ry] | 
and winches, and on said 12th of Decemb round and well 
} i | ( 
manned, in e@' y it spect Shi wis Lae! irvo Oot abou 158 
rons I SL it 
(6) J " : ] ] 
~ Ange. lL hat whoen tiie Hesp r WeTIL as! nes were sioweqd 
} ! ,¢ r ' ' ° 
\ : : ; . ‘ ; '?\ : , . - ° ® i. 
alo) ti, ciliti Tit Wis TDARIDY ADOT rou) il i LitPll s she stru 
7 ' . ‘ ‘ , . : 
easiiv, Without shock, and re mained LIPriVviit. i] qgvrait was then thir- 
’ 
Leell Tes ihe LHACICS Lhe “OTL Wiis Sill if i ¢ Was Vel rig 
} ; } 
Wii i " I Live re Was, Was rol i the SOUTT 1) at Mmiet VA 
, . . , 1° 
a P} . rt north pst iy north. er ra rif rriti eq ilii F 1) * 
: ’ +} Ts | rath ‘ ’ an ’ ;* ’ > eo | rT 
OUuL. TO Ti CiUiSL SOULHCISL, ANU CHOrts Wert rey LHe Sip OF, iii 
} } } . | 
that airect , WILD Tih Suip enemies fhe Lost ncnors \t 
rive maT | u Tii¢ my \ _ Tik aria : . i] : + 
i | time a message was sent overland | ston, the nearest 
; ; ° « ’ 
port, to the ship’s agent, to send assist 
I = 
> ’ j ‘ ; ’ nl 
++ 7 . 7 i ; 
) L] il tii rere ili Vi sit “i i) ‘ | went ol Line tug 
‘4 ’ ' ; . ] ] * ‘ + : 41 7 
4k i% ree eie procured | j ae ro or ) i) get “=a” 
“The ‘ Estel | raw! 
ait sti iif Vis al prs inive \ il iWwihg ib i 5 
‘ j . } } | j : ’ 
reet Sincnes, and was the most POWCPIU! Ld) tr VesLon harbe f 


and T 1c aboard the usual appliance 5s ©) i 
” The ' hist lle’ ren hed the ; He sper” Mm. O1 the | 2th Ol 
December, and reported, 


“The master of the ‘ Hesper ’ endeavored 1 bargain with the 


the master ot the . Kistelle ’ retused to ma n wrreement, on tl 
eround that he did not know how much |! a id time it would 
take. <A line was then given the ‘ Estelle” from the stern of the 
‘Hesper,’ which was then more off the sh than the bow. and thy 
‘Estelle’ hauled on said line for about two hours, durine which tim« 


i% 


the crew of the ‘ Hesp r.’ with some four or five hands from the life- 


station, were throwing over cargo. No appreciable result came from 


this towing of the ‘ Estelle, and she desisted, on the orders of the master 


That in the meantime the sea which had been smooth, with 
a ver little swell, had become turbulent, and there was a very decided 
increase in the eround swell from the southeast. Not so much, how- 
ever, but that small boats were plying around the ‘1 lesper,’ and life- 
boats were running easily to and from the shore. 

“At this time of stopping hauling by the ‘ Estelle’, the master of 
the ‘Hesper’ requested the ‘ Estelle’ to come alongside and run a 
heavy anchor out seaward from the ‘ Hesper,’ both to keep the 


L Sp r from cl) ft In , furthe r in and for the , lesper LO he ave 


“This the master of the ‘ Estelle’ refused to do, on the grround 
that there was too much sea on, and that he would thereby endanger 
his own boat, and thereupon the ‘ Estelle,’ taking aboard the Hes- 
per’s avent, who had COTL overland, proces led back to Galveston LO 
procure more assistance. lt Was found that the ‘ lustelle Was mak- 
ing some water. from a leak caused by a defect in the staff of the 


stutting box, which was not tig 


ht enough cL} Wiis worked loose by 
the strain in hauling on the ‘ Hesper.’ 
‘“ However, the ‘stelle’ proceeded, that night (of the 12th) to 


Sn Bes : Pon ae :' | oat +} —. , : } 
Galveston Bar. where sne tald unthi morning reaching (raiveston 


— * 
*% 11 


:, ‘. ar — : ; . "ea 
wharves about noon oT the oth Ol December [ ne ° listel le lay 


the wharves, re pairing, until the morning of the 14th of Di cember, 


at tl 
i ] : | , | ; . ? a } } 
i t ti an 6 (1 | ] a ial 
when she took the schooner § Clark,” which had been eneawed by the 


Hi sper’s agent, to lighter careo, in tow, and towed her down to the 


‘Sth. That on the 13th of December. the ship ‘| lesper’ was lively. 
1} } , © 7, © ' 


7 ° Baas »* - : ia | + yy : 
though Still avround, shiitine het position shiohtly . but not atfecting 


her sat ty, som tO tons of water having been pumped into her 


| | j : . . . 
ballast tanks, to put her down and keep her from going nearer in 


] Z ? a : ] } + ? hk ‘ I —— 1 - | ~ - 
snore, and ner crew. vein’ envavce In throwing over carvo while 


waiting for assistance, And on the same day the agent engaged the 


‘ Buckthorn,’ a steam lighter, belonging to the lib 
draft and power than the ‘ Estelle,’ to proceed to the ‘ Hesper,’ which 
she did, taking down a heavy anchor and cables, and two new hawsers 
(the latte r purchased by thi He sper’s arent i] d ad van? of men em- 
ploved by the | lesper’s agent to help lighter cargo and generally 
assist, and also provisions and other necessaries, arriving in the night 
and laying by until mornine. 

‘6th. That on the morning of the 14th of December, the position 
and condition of the ‘ Hesper’ was much the same as on the preced- 
ing day, the weather beine calm and the sea smooth. 

“ About nine oclock in the morning the gang of men brought 
down by ine °* Buckthorn? after breakfastineg iboard the ‘ Hesper,’ 
COLL need an }! ttison CUreo, and the ‘ Bueckthor n’ Cul ried out seaward 
and dropped the heavy anchor brought down from Galveston in 
about eighteen feet of water, connecting the sam DY hawse 's and 
cables of about 210 fathoms In lenoth. with the ste mwineh ot the 
‘A a “eg The *‘ Buckthorn’ then also took a 
and pulled on her while the machinery of the ‘ Hesper’ was heaving 
Ol} the haw SCs leading to the heav aii hors. bu neo re het Wis civen, 
Towards noon on the 14th the ‘ Estelle’ arrived with the ‘Clark’ in 


tow. The ‘Clark’ was placed alongside of the ‘ Hesper ’ and cargo 


Q . ) ' . . reo 
was transferred to her by the crew and th ing aforesaid. ‘The 
. . ° ! 4°) : ‘ ’ . 1 " 

hehtering Wills Ke Ll} LiTiLil al MOLT rout ‘ ‘ : a Tne afternoon, 


ae ae , 
when about one-third of the cargo was removed, and nearly all the 


ballast water pumped out, and then the ‘ Estelle’ took a line from 
the Buckthorn and a general effort was mac he Buekthorn, the 
; Estelle’ and the Hesper’s enon Ss TO vet tp he sp r’ ott, which 
succeeded, whereupon the ° Hesper,’ which ) injured, steamed 


’ - , 
to Graiveston, 
mes | ry } ‘ . } he ’ , 
“7th. Where the ‘ Hesper’ went aground ; of the grouns 
J is gradual, and the | : 
SeAWaATa IS Gradual, ANG Lhe DOTLOM IS sand 
+ i] Ty . v« . : .. e } 22 _ < | , 7 : ; ‘ : . 
Olt. iit Pprevaliine <Lile PrOvADIC Wiiltis snore auring 
me SOLTI Of iid hie “Omnec mes 


the month ol December, are trom t 


ot oreat violence. 


f 


“9th. During the three days the ‘ Hesper’ was aground there was 
no wind or sea of any danger to ships, large or small, and the services 
rence rec LO the ‘ He sper,’ aiding her to el safely off, were not att nded 
with any hazard or danger, or any circumstances unusual to the tow- 


. ’ . ° . ’ es . " 
age and lichterag DUSINeSS, as carried on in Galveston roads when 


the wind is moderate and the sea smooth. 

“10th. That the value of the ‘ Hesper,’ which was entirely unin- 
jured by going ashore, was one hundred thousand dollars and the 
value of her cargo saved was six thousand five hundred dollars. 
ants’ two boats, the tug * Estelle ’ and the lie 
‘ Buckthorn,’ was thirty-five thousand dollars. 

“11th. That the ‘Hesper,’ when aground as aforesaid, was in a 
condition of peri and distress, hardly likels tO be able tO get out of 
danger by her own efforts, even if the weather had been certain to 
CONTINUE favorable tor many days, and certain to be wrecked if the 
weather should prove to be bad. 

, L2th. That th Ser ces rendered by lib ants’ boats, the : Estelle’ 


and * Buckthorn,’ were salvage services, but of the lowest gerade. 


} 1 . . > . 
involving neither risk of property, peril of life or limb. nor unusual 
77 , . > > 
expense nor gallantry, courage or heroism, and the same will be fully 


. i = , 5 : " 
compensated by double compensation, on the basis ef towage and 


“13th. The ‘ Estelle’ was engaged in these services three days 
and one night, and the ‘ Buckthorn’ two days and one night. The 
outside earnings of either of these boats, with their appliances, is 
three hundred dollars per day, which allowing as much for night 
work, would make the sum twenty-one hundred dollars compensation, 


and double compensation is the sum of forty-two hundred dollars. 


CONCLUSIONS OF LAW. 


1. The services rendered by the libellants’ boats, the “ Estelle” 


and the “ Buckthorn.” and their respective masters and crews, were 


salvage services of the lowest grade. 


should 


forty -two hundred dollars. 


2. That the Court award tor said services the sim of 
3. Lhat the libellants should have judgment for the sum of forty- 
two hundred dollars and COSTS incurred in thre District (ourt. 


i, That the libellants should pas the eosts of this ( ‘ourt. 


ae 
POIN'TS, 

1. The insertion of the testimony in the record was in violation 
of the rule of this Court. 

Amendment to rule 8 of Supreme Court. 

2. This Court will look only at the pleadings of the parties, and 
the findings of the Cireuit Court; and will revise the decree appealed 
from, only for matters of law. 

, The Abbotsford, 98 U. S., 440. 


The Clara, 102 U.S., 201. 

The Bens factor, LO2 U. ~ a 4 t.? 

The Francis Wright, 105 U.S., 381. 

Sun Insurance Co. v. Ocean Insurance Co., 107 U. S., 485. 

The Connemarara, 108 U.S., 359. 
- Lhe amount ot salvage tO he award I. aith neh stated by the 
Circuit Court as a question of law, is largely a matter of fact. and 
discretion, which cannot be reduced to precise rules, but depends 
upon a consideration of all the cireumstanees of each case.” 

“Tt is almost impossible that different minds, contemplating the 
same subject, should not form different conclusions as to the amount.” 
Appellate Courts in this country and in Europe, have always been 
indisposed tO disturb a decree for salvage, mere lv because they differed 
from the Court below as to the amount which ought to have been 
awarded. 

- By the Act ot Congress, L875, chapt r dé, the appellate power 


of this Court is restricted within narrow bounds : the authority to 


GUCSLIOLS O11 ray 


and the finding’ of facts by that Court 1s equivalent 


ar Ges” 
irlai Is 


s 


revise any decree in admiralty of the Cireuit Court is limited to 


to facts found by that Court in an action at 


law when L FUP waived, lhe ettect ol this change may be 
ae } . : ‘ , . . 
riustrated Dy referring to the revisory power ol the ¢ ourts In actions 
. ¥ *% } Ys > ) . ~~ 
med DV a uryv. Lhe mcts are decided by the jury it) the rst 
he j al verdict, clearly against tl 
mstan l{ the wry return a general verdict, cleariv against the 
e/ ° ‘ ; 
, ?, . in 3 + . 
\ nt Oo eyidence r assessing exorbitant damages, the (Court mn 
. . . ~ } ] > i , ’ ] _ > 4 
Wi wel trial is had may set aside the verdict and order a new 
But a Court of Error, to which the ease is brought by bill of 
pti r appeal for matter of law only, cannot set aside the 
, _ : » 4 , — 
verdict. 1 S< re is no evidence from which the conclusion of fact 
can be | O erred Be lore the Act ol IS. this ( ‘ourt, upon an 
appeal : salvage, gave the same weight and no more, to the 
y } ‘ 4 * — 
decree ol t] urt below, that a Court of Common Law would 
' 4] : : . *¥ > : + : . . - . 
, = ta veraict OF a jury; and might revise that decree rol an 
manifest error in matter of fact, even if no violation of the just 


1 
la W oniy 


govern the subject were shown. Since the 


salvage, or in other admiralty cases, this 


, 
cree appealed from, for matter of law. but 


a. | ° 
and should not alter the deeree ror the 


| $ | , 7 ‘ - 4 4 + | | . . 
reason that the amount awarded appears LO ve'too taree “or too small. 


which she coul 


* 
; 
i 


found. t 


te ft 


' ‘) 

no ain] 
' 

Zuk ; 
“Li iTS 

’ 

' ’ 
te (>i 


irom \ 


? - \ . he - " + © ie . | 
or insumciencecs Is SO GTeul that Upon any reasonable 


he award cannot be justified by the rule of 


r for this Court to look into the amount of 


vy in the facts found by the Cireuit Court. to » 


} 7 *] 
ie and liberal. 


easily, without shock, and lay aground, 
(galveston. her port of destination. with 
communieate. by land, nearly opposite the 


vhich life boats come with assistance. 


ss 


Both of the appellant’s tugs were employed by her agent, and sent 
to her assistance. Their right to compensation was not, like that of 
ordinary salvors, contingent, on success. “They were entitled to com- 
pensation, for the time and labor they ml rit expend, whether their 
operations should be suecesstul or othe rwise, 

The Sabine. 101 U. S.. 390. 

The Undaunted, 1 Lush., 90. 

The Keller, L. R. 6 P. D., 97. 

The H. B. Foster, 1 Abb., 234—5. 


io 


. Their sf rvices “involved neithy r YTISK 


property, peril of 
life or limb, nor unusual expense nor gallantry, courage or heroism, 
They were not attended with any hazard or danger, or any circum- 
stances unusual to the towage or lighterage business, as carried on in 
Galveston roads, when the wind is moderate and the sea smooth.” 


Oth and 12th findings. 
a 


When the wind was highest and 1 


he SPA most heavy - smal] boats 
were plying around the ‘ Hesper,’ and life-boats were running easily 
to and from the shore.” 


ith finding. 


6. Being in the line of their ordinary business, within the limits 
of their ordinary operations, their right to compensation not b ing 
contingent. the Court would have been justified in awarding such 
compensation only as they ordinarily earned, in the length of time 
expended by them in rendering the services, 

7. Even if their right to compensation had been contingent on 
success, a proper measure of award would have been the amount for 
which such service would probably have been undertaken, for com- 
pensation dependent on such contingency. 

Ehrman v. The Swiftsure, 4 Fed. R., 467. 
Baker v. Hemeney, 2 Lowell, HO], 
The James T. Abbott, 2 Sprague, 101-3. 


The Stetson, 1 Lowell, 119, 123. 


} 


| 
| 


10 


The Court did allow twice as much as the tugs could have earned, 
if they had been working night and day. 15th Finding. 

8. If the “ Estelle” had taken out a heavy anchor, from the 
“ Hesper,” to seaward, for the latter to heave on, as she was asked 
LO do, and might easily and safely have done, the - Hesper - would 
probably have got off the first day ; have saved all of the tithe which 
was subsequently lost ; and have saved the portion of -her cargo, which 
was subsequently jettisoned. This neclect of a clear duty ought to be 
taken into consideration, and to reduce the compensation to which the 


libellants would. otherwise. have been entitled. 


9. The award of $4,200 is 4} per cent. of $100,000, the value of 


the “‘ Hesper.” The amount and per centage are, both, large, in com- 
parison with the awards made by the best Admiralty Courts in this 
country and England, even to passenger and freight steamers, where 
human life, as well as property were saved, taking into account the 
duration and character of the services. 

[n the case of Brooks U. The Adirondack, 2 led, Rep., Osi, the 
steamer was towed 662 miles: the time occupied was five days; the 
property saved was $300,000; the salvage allowed was $7,900, 23 
per cent., without costs. 

In the Atlas Steamship Co. v. The Colon, 4 Ked, Rep., 469, is 
Blatehtf., 277, the time occupied Was SIX days, the property saved was 
$480,000; the allowance was $10,000, which was two and one-twelfth 
per cent., without costs, in either Court. 


[In the Emily B. Souders, 7 Ben., 550, the time occupied was eight 


hours. The District Court allowed $3,000, which was one-half of 


one per cent. on $600,000 of property saved. The Chief Justice 


reduced the amount to $1,000, which was one-sixth of one per cent. 
In the Rebecea Clyde, ) Ben., 88, 12 Blatehf., 403. the time lost 


— , : . 
was twentv-tour hours. he Court allowed Sou for damage SuUuS- 


tained, and $3,200 for salvage, which was three and five-ninths of 


SOO OOO, thy property saved, 


In Arnold v. Cowie, 4 L. - ©: CU. 989, 2.000 pounds, about 


ry : ’ « ° . » 7 ° 
SLO Of WU, was aliowed vO OWners and crew oI a large steamer, those ot 


l] 


a life boat and sixty or seventy extra men, for more than a week’s 
perilous service, which resulted in saving twenty-nine lives, and 
prop rty worth S270 OK KM}. bye Ing about Lires und two-thirds per cent, 
on the property saved. 

10. The claimants, as well as the libellants, appealed to the Circuit 
(Court. The accidental! omission of th clain ints to v1ve anh appeal 
bond ought not to be considered a failure to po rfect their appeal, A 
bond for S500, given by the sureties who had b n accepted as snth- 
ment for the stipulation ot SH0 000, would have been a literal com- 
pliance with the condition on which their appeal was allowed. ‘That 
stipulation bound them for the costs of thi ippeal. A new bond 
would not have enlarged their liability, nor have increased the security 
of the libellants. The failure to comply with so fruitless a technical 
condition, can hardly affect a substantial right. 

ll. Even if the claimants ought not to have been regarded as 
having perfected their appeal to the Cireuit Court, th appeal of the 
libéllants to that Court, opened and nullified | decree of the Dis- 
trict ( ourt. The (‘ireunt (ourt, on appeals in dmuralty, takes up 
the case de novo. It cannot, like other Appeilate Courts, simply 
affirm or reverse the decree appealed from. it must render its own 
decree, as the whole testimony before it m iy render proper. Ther 
was no impropriety, therefore, in the Cireuit Court deecreeing for a 
smaller amount than that decreed for by the District Court. 

The Lucille, 19 Wall... 73—4—5. 

The Charles Morgan, 115 U.S... 75—6—7. 

The Saratoga v. 488 Bales of Cotton, 1 Woods, 75-79. 
The Hespx r, 18 Fed, hep., HYH—)Y). 


Thi Gallileo, PY lec. hep., st. y + ( 


JOHN H. THOMAS, 


7 
fi Appr i 
id 
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+ TRANSCRIPT OF RECORD. 
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: SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. “At je) 4 


[AMES M. SEIBERT, COLLECTOR OF CAPE GIRARDEAU 
COUNTY, PLAINTIFF IN ERROR 


rHE UNITED STATES EX REL: JAMES M. LEWIS, AD.- 
MINISTRATOR OF THE ESTATE OF ELISHA FOOTE, 
DECEASED. 


IN ERROR TO THE CIRCUIT COURT OF TH UNITED STATES FOR 


THE EASTERN DISTRICT OF MISSOURI 


FILED SEPTEMBER 15, 13884. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBLR "TERM, isso. 


JAMES M. SEIBERT, COLLECTOR O} PE GIRARDEAU 


THE UNITED STATES EX REL: JAMES M: LEWIS, AD 
MINISTRATOR OF THE ESTATE OF ELISHA FOOTE 
DECEASED 
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se 
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ere 
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yA JAMES M. SEIBERT, COLLECTOR, &C., VS 


In witness whereof | hereto subscribe mv name and al 
of said circuit court, at office, in the city of St. Louis, this 4th day of 


} , j } 7 fil ’ 4 ly ‘ 
LeLturned and nied 4th day or June L554. 
mnie —- 3 
y ‘Tt } Foaad } ¥ a ~~ | ' agmin 
2 The United States of America to James 4S wis, ACMINIs- 
ae ee a , . 
trator ot the estate ol | sha l‘oote. deceased. reitator. Greet- 


’ ) ? ‘ } } ] ‘ 
f r% ’ 4 | <) | ‘ ‘ < 
\ ru Lie iC@TeDY\ CiLed i] (] ra lmonishe | Li Ly ana appeal Al <i Sil- 


‘ : " r 7 . ’ j } ae. 
preme Court of the United States, to be holden at Washington Ol} 


] j ’ — : he , ’ + ’ . Sh . + ] 
the second Monday in Octobe! next, pursuant toa writof error filed 
son #i lark’ fia f +] _ 7, _ f the [Tnited Sta » +] 
it) ULie ( Cif = Peal (i vit ‘ reu CUOULL UO Lilie Hired " “ables lO] Lit’ 


eastern district of Missouri, wherein James M. Seibert, collector of 
Cape Girardeau county, Missour!, is plaintiff in error and you are de- 
fendant in error, to show cause, If any there be, why the judgment 
rendered against the sald plaintiff Illi error, as 1n) the said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Samuel Treat, judge of the circuit court of 
the United States for the eastern district of Missouri, this fourth day 
of June, in the year of our Lord one thousand eight hundred and 
eighty-four. 

SAMUEL TREAT, 
wir ge Un ited Slate , District Court. haste rivi District of Missouri. 


24 | @ndorsed :}| No. 1975. United States circuit court, eastern 
district of Missouri. U.S. ex rel. James M. Lewis, adm’r of 


estat of elisha ‘oot ; dee’d, Us. Jame S M. Seibi It, collector of Cape 
Girardeau county, Missour!. Citation. Filed June 4, 1884. A. P 


F AMERICA, 
hast revi Distra tof Missouri. } 


— 
— 
— 
— 
— 
~ 
i 
a. 
~ 


L hi reby Cf rtify that I have served the within writ by delivering 
ad COPy thereof to James M. Lewis, administrator of the estate of 


Elisha Foote, deceased, on June 26th, 1884, in the city of St. Louis, 


rRLLA COSTE. 
[/ S. Marshal 


By K. H. EWING, Deputy 
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coOlUMmMN 1n thie tax-books of said county for the vear 1885, as 
~ 7 i] , ‘| ] , ie © ‘ 
lo more } y set forth 1n the petition hied 1n this cause 
: 
‘ , s 7 } } | ? t } 
L.dmits that the said Sh) lal tax was DY the cierk oO! salad 
¥ ' + ’ 

? ¢ ; : i ? ¥ 
int iwered Upon and extended 1n a separate Column OF tine regu 
i. m ‘ > ] j + ’ _ , oll . . « ‘ ; | 4 ] ; ‘ 
lar tax-books of Cape Girardeau county for the 1550, and that upon 

: e 
‘ompletion of J hook t} ae dalivarad thic 1 and 
COM Pieulo}r Of Sald tax-DOOK the same was delivered to this respond- 
+ 1] * " i " all ’ _ i « " > ] ] } ; 
ent, COLICCLOr aS aloresala, 10 thie LImMme ANG Nannel requ rea DV law 
hyn nol 1 +} ' +y\T ; ' wt | lan ? 
pul responaenl qenies that the sald county court ordered him to 
> ne 1] +f said al f 7 th) , nian} AC oth Y° 
proceed alia ¢ it'( clit special iiX Lil 3f sei tiie mIiaihel cA vii 
; 9 . . ] | ,% j . 
taxes, Stat and count, were authorized to bi COLlecLved 10Tr Salta Veal 
LSSS5 . ain Ir? , ‘ 1] cy | t+ ¢] I 1? | 1} } 
t). lh) Said Clu iL\ as is aiieved >] | hil Lilt Said CU 4 ‘ Plaid t ilal 
>t ] ] <y% il, matty nak ‘ »} = : 
cli \ legal GQULDOPrILyY LO maKe SUCII Oradell 
. ] Hi " ; i 4 I P . | ; ’ 
And responds nt states that upon tne receipt Of Sald lLaX-DOOKS 101 
s : 
, : ‘ 1 ‘yy } ' ] i] —~ , | 4 ' ‘i, 
tne year L1od0 he at one proceeded LO collect Sald special tax WIth 
he other taxes: extended Le dctetiien nue thet welells 3 
tne other taxes extended on Salad taxX-DOOKS, and that whlie he Was 
} - a ? ' . ‘> lino wit! | {> lilio ? ; 4)? | by) el] nt 
so engaged and Was proceeainye Withh GUe GAlilgence aha Vall iaWw- 


" } ; . a} _ 
iul means to coliect the same he was served with a novice that on 
] jf } . ; } . ‘> =. 2 ’ ’ 

the 29th day of December, 1883, there would be presented to the 


Honorable John 1). k’oster. judge of thre tenth judicial cirecult ot 


— 


_ % . 
Missouri, a petition praying for an order restraining and « rh 

- ‘ ‘ } A . . 7 
this respondent trom co 


of two per cent. 


7% , y , . . . , 
,« 4 \ 7. “JCii ht, ; | ' hor Sg ae . ‘1? ' to 
hat Ol) Lie Sci idl IOth day i Jeceinver. . >. LNere Was presented 
| » F ’ 5 ° } | * . ; . ’ 
etca FT ; . + " ‘ ; . : »% " ‘s> } 
to the Honorable John D. Foster, judge of the tenth judicial cireuit 
> ~ . . y } 
| > <> . 4 , . 
as aioresalda In vacabtlon, a pet t10n Io) I InecLIOnN Ih Words and 
f° { | 
fhigvures as follows 
[nj f LL0n 
HI STAT! O] \] SSOURI  ¢ ¢ MAt RICE URAMER Prosecuting 


WILLIAM HaGer, SAMUEL Hitt, and Ropert SNIDER, Judges 


lh of the County Court of Cape Ggirardeau County Missourl 
ee a ‘ ' } *1 
(rabriel ©. Peppr r, County Clerk. and James M. Seibert. 


4 


’ } ‘ ’ 
Collector of Cape Girardeau County, Mo., Defendants 
TI i] } { pyytitt thi lt . 1] } srIT11 
ne petition ol }) Litlit PeSpecuruily SHows nat hie IS pl secullhnge 
‘ 
+4 " \ r , { '% yet : bee \ f . . \I To . I wt | 
fLLLO! it) ) LE ritaiGdea ] CUULLI ~ J Late I rsMVUVUuli, aL iit Mrthnel 


Snider, are the judges of the county court of Cape Girardea 
and Gabriel C. Pepper the clerk thereof. 

That as such said ju@ges have the power to lev’ 
collected the State tax and Lax hecessar LO pay the funded or 
bonded indebtedness of the State, together with the tax for current 
county expenses and for schools. and beyond this they have no 
power or authority LO ieVVv or cause to be colle Lf (| any ax. ¢ xcept 
upon the order of the circuit court of said county or of the judge 
thereof, made in vacation, as by the statutes of the State of Missouri 
lt -— Cases made and provided. 
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Supreme Court of the alnited States. 


No. 299.—OctToBER TERM, 18586 


JAMES M. SErBERT, COLLECTOR OF CAP! 


GIRARDEAU County, MISSOURI, 
Plaintiff in Error 
vs. 
UNITED STATES, EX REL. JAMES M. Lewis, 
ADMINISTRATOR OF ELISHA FOOTE, 
Defi ndant in Error. 


~-e- 


Brief for Plaintiff in Error. 


CASE STATED 


Elisha Foote, the relator’s intestate, and others obtained 
dgments against Cape Girardeau ‘Township, of Cape 
Girardeau County, in the State of Missouri, to the amount 
of $14,288.20, in the Cireuit Court of the United States 
for the Eastern District of Missourl, on account of certain 
bonds, and the interest thereon, which were issued by the 
County Court of Cape Girardeau County in the year 1868, 
for and on behalf of said township, by virtue of the act 
of the General Assembly of the State of Missouri, ap- 
proved March 23,1868. (Pages 3, 4,6, and 11 of Record.) 
At the March Term, 1884, of the Cireuit Court, the re- 


lator petitioned the Court, alleging that on the day 
of , 1885, a peremptory mandamus had been issued 


by the Court to the County Court of Cape Girardeau 


County, commanding it “to makea levy on all the real 
personal property in Cape Girardeau Township 


subject to taxation, including statements of merchants 


] 
estate and 


and manufacturers doing business in said township,” 
(Record pp. 3, 4 and 5); that the County Court made the 
levy on the property mentioned, as ordered, for the year 
1883, and, on the completion of the tax books by the 
‘lerk of the court, its clerk turned them over to James 
M. Seibert, the collector of the county, the plaintiff in 
error, who proceeded thereupon to collect said special tax 
that had been so levied to pay off said judgment ; that, 
while thus engaged, Seibert was served with an injunc- 
tion, issued by the Judge of the Tenth Judicial District 
of the State of Missouri. on December 29, 1883, and served 
on Seibert January 1, 1884, enjoining and restraining him 
and his successor in office from proceeding to collect said 
special tax, on th cround that the same had been ille- 
gally assessed ; that thereupon Seibert ceased at ‘once to 
collect said special tax; and the relator and others, Judg- 
ment creditors of Cape Girardeau Township, prayed the 
Court, notwithstanding the injunction from the State 
Court fora mandamus on Seibert, the collector, to com- 
pel him to proceed with the collection of said special tax 
so levied. 

May 10, 1884, the Circuit Court ordered the writ, as 
prayed, and on May 12, 1884, an alternative writ of man- 
damus was issued, and served on Seibert on May 14, 1884. 
(Pages 6, 7, 8, and 9 of Record.) 

June 3, 1884, Seibert, the collector, answered and made 
is alternative mandamus, (pp. 9, 10, 11, and 
mitting the deliv ery to him of the tax 
books by the clerk of the County Court, as above stated, 
but denying that the County Court had ordered him to 
proceed and collect said special tax in the same manner 
as other taxes, State and county, were authorized to be 
collected for said year 1883 in said county, “as is alleged, 


or that the said County Court had any legal authority to 


make such order,” stating that, on the re pt Ol the tax 
books, he at O1nCe proceeded LO collect sald special tax, 
when he was served with notice of the intended applica- 
tion to be made December 29, 1883, for the injunction 


mentioned, and that said injunction was on that day 


issued, enjoining and restraining him from collecting sai 
special tax, and was duly served on him, and that in obe- 
cience thereto he ceased the collection of the tax: that. 
this temporary injunction being returnable to the May 
Term of the Circuit Court for Cape Girardeau County, he 
at once employed counsel, and at that term filed his an- 
swer in the cause and a motion to dissolve the Injune- 
tion; that the cause is still pending, and that he has de- 
fended it in vood faith: that he cannot, without violating 
said Injunction, proceed to collect sald tax, and that if he 
does, he is advised by counsel, that he 1s hable under the 
laws of Missour! to very heavy penalties; and he alleges 
that the assessment and levy of said Spe lal tax were not 
made in accordance with the laws of the State of Missourt 
which provide for the same, and are legal and void, and 
that he cannot proceed to the collection of the Lax with- 
out violating the criminal laws of the State, and he prays 
a discharge. 

The relator et al. demurred (p. 14 of Record) to the re- 
turn, that it was insuthcient and did not constitute a good 
defence, and that the Missouri laws, which the respondent 
refers to as forbidding the assessment and levy of said 
special tax, and rendering him criminally liable if he 
makes the collection, viz., Sections 6798 and 6799, etce.. of 
the Revised Statutes of Missouri, are unconstitutiona 
and void as to these judgments, to pay which the tax was 
levied. 

he court sustained the demurrer, and ordered a per- 
emptory mandamus against Seibert, commanding him 
forthwith Lo collect said tax. etc... whi refore Peroe»rt sues 


out a writ ol error to this court 


ERRORS ASSIGNED 


hese, so far'as now relied on, are simply that the court 
erred in sustaing the demurrer, and the objections stated 
therein to the return of James M. Seibert, the collector, 
ternative writ of mandamus, and in not discharg- 
ing the respond nt. 


ARGUMENT? 


The return sets out facts sufficient to constitute a re- 
turn, because it shows that the respondent Was proceeding 
in good faith under the order of the County Court togollect 
the tax, when he was advised that said proceeding was 
illegal under the statute of Missouri, and this information 


was enforced by the issue of an injunction from a-court of 


competent jurisdiction. 
His primary defence, therefore, is that the writ of man- 


damus has commanded him to do an illegal act, and this 
is sufficient in law. 

State v. Perrine, 34 N. J., 254 

Johnson v. Lucas, 11 Humph., 507 

The State v. The Judge, 15 Ala., 58 

Knox County v. Aspinwall, 24 How., 376, and 


Ciuses follow ne, wyra. 


The statutes of Missouri controlling the method of 
collecting this tax,in force at the date of the relator’s 
judgment and the issue of the mandamus to the County 
Court, are Sections 6798, 6799, and 6800 of the Revised 
Statutes of Missouri of 1879, which read as follows: 


‘ ‘Sec. 67S. Taxes. how assessed. levied. and collected.— 
The. following-named taxes shall hereafter be assessed, 
levied, and collected in the several counties in this State. 
and only in the manner and not to exceed the rates 
prescribed by the constitution and laws of this State, viz: 
The State tax and the tax necessary to pay the funded or 
bonded debt of the State, the tax for current county 
expenditures, and for schools.” (Laws 1879, p. 185, see. 1.) 

“See. 6799. Procedure. limitations. and conditions —No 


other tax for any purpose shall be assessed, levied, or 


. 


eourt of such county. which equest all 
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; 7 
. , " ‘ cas? ' . + | 6) 
first satished that there exists a necessity for the assess- 
2 } : : } P } " 
ment, levv. and collection of other taxes than those enu- 
*.) | i a 2 } Bee 1} 
merated and specified ln tne Preceaine st on—shall 
present a petition to the eireult COUTL OT His county, or to 
, . + - j . ° . } i i . , } 
the judge thereot in vacation, setting forth thi cts and 
Sp cifving the reasons whv such other tax or taxes should 
} } a ey } } ; — 
by “uSSCSS d. levied, and collected: and such eircult court, 
— } a ee | ‘ ‘ 
OI jJuage thereo!l, upon being sutisnied ol iC TECeSSLLY IOI 
— el ‘hy > i v«y *% . ‘ * ’ on that th) 4 : sory " . | 1 
“Chih OLUel “ix Ol} taxes, And Liat Litt cL St 4 ' iCvV\. 
’ } - . : ij .* * id * x i] . 
and collection thereof will not be in cont with the 
,\ ‘ ry '} } + 1a ¢ ] : ‘7 ; i 7 wet 
cf i i | 4 i* ii eLiit iaVs {i riils ’ ' ite "ile i t i «i i¢’] 
directed to the county court of such county, ¢ nding 
‘ } | ’ ‘ , a 
Such Cou! ro NAVe BSSeESS c| ievyied., and (i SUCH 
other tax or taxes. and shall enforce su rder bv man- 
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county officer in this State, who shall assess, leyy or col- 
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lect. or who shall attempt if) SSCs coy Y collect, or 
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cause to be assessed. levied or collected, any tax or taxes 


oth r that those specified and enumerated n section six 
thousand seven hundred and ninety-eight, without being 
first ordered so to do bv the eireuit court of the county or 
the judge thereof, in the express manner provided and 
directed in section six thousand seven hundred and ninety- 
nine, shall be guilty of a misdemeanor, and, upon con- 

) hereof, shall be punished by fine n less than 
five hundred dollars, and, in addition to such punishment, 
his office shall become vacant: and the method herein 


| . : 
provided for the assessment, levy and collection of : 


tax or taxes not enumerated and spec 
thousand seven hundred and ninety-eight, shall be th 
only method known to the law whereby such tax or taxes 


nay be assessed or collected, or oraeread to i assessed. 
evied or collected.” (laws IS7%. 1). ISS a7 “4 

The purpose of these provisions is to protect the people 
of the State from the imposition of unjust and illegal 


by the County Courts. which are not judicial 


and are not competent to deal with the delicate and per- 


plexing legal questions which are continually arising 
upon cases involving the collection of special taxes. 

Said section 6800 makes it a crime for the collector to 
collect the special tax which the County Court, in execut- 
ing the order of the Cireuit Court of the United States, 
had directed the plaintiff in error to collect, because said 
tax was assessed and levied in a manner not in accord- 
unce with the provision of s ection 6799, to wit, without 
the order of the Circuit Court of the State. 

Said statutes are constitutional, and they were binding 
upon the County Court and the plaintiff in error. 


State v. H. & St. J. Railroad Co., 87 Mo. 236 


State - si ibert. (fi certified COpyY ol which Is here- 


with filed.) 


The Federal courts will lean towards an agreement 
with the decisions of the State courts in the matter of the 
construction of their statutes. 

Burgess v. Seligman, 107 U.5., 33. 
Anderson v. Santa Anna Township, 116 U.S., 356. 
Norton v. Shelby County, 118 U.S., 425. 


Where this court has iwnored certain preliminary re- 
quirements of the statutes of a State, in the matter of 
levying and collecting taxes, it has been where they were 
non-essentials, and not (as in this case) where they were 
commanded under penalty of criminal punishment. 

Hawley v. United States, 108 U.S., 5438. 
Labette County v. United States, 112 U.S., 217. 

[In directing the plaintiff in error by this writ of man- 
damus to do an unlawful act, expressly forbidden, the Cir- 
court Court exceeded its jurisdiction. 

Knox County v. Aspinwall, 24 How., 376. 
Supervisors v. United States,.18 Wall., 71. 
Barkley v. Levee Commissioners, 93 U.S8., 258. 


United States v. Clarke County, 95 U.S., 769. 


’ 


Memphis v. United States, 97 U.S., 295 
United States v. Macon County, 99 U.S., 582. 
Merriwether v. Garrett, 102 U.S., 472 
Ex-parte Rowland, 104 U.S., 604. 


The writ of the Circuit Court, directing the plaintiff in 
error to collect the tax illegally levied under thi statute, 
was In effect a levy and collection by the Circuit Court, 


and was, therefore, beyond its power. 
Rees v. Watertown, 19 Wall.. 107. 
Heine v. | 
Merriwether v. Garrett, 10: 


eevee Commissioners. 86 lL. S.. 655 


People vr. Railroad Co., 55 IIL, 96. 


Willams v. Countv Commissioners, 30 Me.. 345. 
; “Tae | ‘ 2 
\ writ of mandamus cannot compel a levy in any other 
, j —- > hee Tae 
time or manner than that provided by law. 
Supervisors v. Klien, 5] Miss.. S07 
People 1 Westford. 53 Barb.. 555. 


[In this case, by the enactment in the Revision of 1879 
of the provisions cited, there was HO impairment of the 
obligation of the contract ente red into when the bonds 
were issued, is will appear trom a COM parisol I ot said SCC- 
tions with Section 2. Act approved March Zo, LS68, (Laws 
of L565, p. 92.) entitled “An Act to facilitate the construc- 
tion of railroads in the State of Missouri,” which reads 


as follows: 


‘Sec. 2. In order to meet the payments on account of 
the subscription to the stock, according to its terms, or to 
pay the interest and principal on any bond which may be 
issued on account of such subscription, the County Court 
shall. from time to time, levy and cause LO by collected. 
In the same manner as county taxes, a special tax, which 
shall be levied Onl all the real estate lyin , within the 
township making the subscription in accordance with the 
valuation then last made by the county assessor for 
county purposes.” 


ry; . 1} : 7 ™ " 
hie Manner oO} levying and COLLecLINng county taxes 1 


] 


1865, when the bonds in question were issued, is pre- 


scribed by the following sections of the General Statutes 


of Missouri of 1865: 


~ Oc 76. ‘| he Sey ¢ ral county COUTTS are empowered LO 
rt V\ such SUIS as Tay be annually hecessary tO defray 
the expenses of their respective counties by a tax upon 
all property and licenses made taxable for State purposes ; 
but the COUNTY LAX shall in) no Case exceed the State tax 
on the same subject of taxation, more than one hundred 
per centum for the same time; but the county of St. Louis 
( OUnTY is ePMmMmpowe red LO impose such additional taxes, to 


} 


pay hnes and tor other purposes, as nay be prescribed by 


“Sec. 77. As soon as may be after the assessor’s book 
OT each COUNT shal] he corrects (| and adjusted, according 
ntv court shall ascertain the sum _ neces- 

sary to be raised for county purposes, and fix the rate of 
taxes on the several subjects of taxation, so as to raise the 


. we - - wt ] ] } . . . 
required sum. and the same shall [pe entered ae propel 
‘ 


. — ’ . . ) } : . 
Pec. 10. Whenever Lhe ecountyv court shal] ascertaln 
the amount to be raised tor county, purposes, and hx the 
rates of county taxes, they shall cause the same to be en 
, } ' ‘ 
tered oft record. SO as to show the whole amount to be 
raised, and' the proportuon which the rates oO the COUNTY 
. ; . ‘ ’ ‘ ‘ . : } . . 
tax pear to the rates ot State tax on the same supyect ol 
LaAXATION. 
\ hen this court has held Lhe lepisiative action of a 
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state, enacted su sequent!) to the issue of the bonds, to be 
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Board of Liquidation v. McComb, 92 U. 8., 53] 
('ass County v. Johnston. 95 LU. S.. 360. 
Murray v. Charleston. 95 U.S... 482 
Memphis v. United States. 97 U.S... 2938 


l'nited States ». Mavor, 1038 U.S. 3858. 


Rallis County v. United States, 105 U. S.. 733. 


Pond fy 7 tial aah Ure 
Dut ner at SLLOSLOATLLIA C2 ULL \ ii 
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ner of levying the tax has been furnished, by which the 
judgment may be fully satisfied, and hence the obligation 
of the contract is unimpaired. 
United States v. Mayor, 103 U.S., 358. 
Ralls County v. United States, 105 U.S. 733 
Wolf v. New Orleans, 107 U.5S., 358. 


Antoni v. Greenhow, 107 U.S., 769. 


ine new method ot tevvyving the tax, pre at 
‘ + © ‘ | » 
Revised Statutes of 1879, was simple and « 5. | 
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his Court has recognized the mght of th state Ooi 
’ | ’ : 
\lissour: to amend the Act of 18638, under w! Liese 


Cape Girardean v. United States, 115 U.S., 6&8 
~ : - : ~ i } 
[t is within the discretion of the legislature OT a2 » otate 
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to change the torm ol levving and coitecting 1 res, and 


ot this the bondholders cannot compialh 


Ll nited States 7 WJuincy, | Wall > 
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Wetherspoon v. Dunean, 16 Wall., 203 
Magwire, 22 Wall., 215. 
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at 
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has been sustained by its Supreme Court. (State v. Sei- 

bert, Supra. } In the Cases below, and other CUses, the 
injunction, which this Court has said could not be set up 


as a defence against cl writ of mandamus from a kederal 
Court, issued at the suit of the defaulting debtor. 
Riggs v. Johnson County, 6 Wall., 166. 
Davenport v. Lord, 9 Wall., 409. 
Supervisors v. Durant, 9 Wall., 415. 
Hawley v. Fairbanks, 108 U.S., 546. 


ELLIS, JOHNS & McKNIGHT, 


Attorneys for Plaintiff mn Error. 


, - oi Aw . * 
< ae 
ptr ect he 
oh = 
a og 
aye os 
2 a a 
He a 
, % 
a a 
i we ad 
: a : 
ve “m 
i 
Re 
* a 
* 
a s “ee * 
¢ e fg ae ea 
Ws. ee 
* * + 
i y. 2 
we " 
a aw ae 
a , :~ A 
% * 
- 
Fe 


Supreme Court of the atuited States. 


No. 299.—OctoBer TrrmM, 18856. 
a Oe Oe 


, eS 


a 


James M. Sernert, Connector or Capp : 
GiraRDEAU County, Missourt, 7 Age 
Plaintiff in Error, Oe 

vs. . 

UNITED STATES, EX REL. James M. Lewis, | ae 
ADMINISTRATOR OF ExisHa Foore, ae 
Defendant in. Error. | | yt 


SUPPLEMENTAL BRIEF 


AND 
Opinion of Supreme Court of Missouri 
upon the Injunction. 


ELLIS, JOHNS & McK NIGHT, 
Attorneys for Plaintiff in Error. 


Pearson, Pr., 9th and D sts, 


a " o~ } 
~ e 
. - f % 
' 
v4 ~~ ¢ . 
4 i Y , 
‘ 
A x 
Pa ™ ‘ 
j ¥ ~ | 
a ~ 
F 4 . 
j ~, ‘ 
a ‘ . 
: \ 
m * .f er 
¢ 
. ’ \ 
: . = » f %\ 
A aan x 
, oi | ' 


~ 


Supreme Court of the alunited States. 


No. 299.—OcrToser Term, 1886 


- @¢ 


‘JAMES M. SerBpert. COLLECTOR OF CAP] 


GIRARDEAU County. MISSOURI. | 
Plaintiff mn Krror. 
VS. ; 
UNITED STATES, EX REL. JAMES M. Lewis, | 
ADMINISTRATOR OF ELISHA FOOTE, | 
Defendant mM Error. 
see 


SUPPLEMENTAL BRIEF 


AND 
Opinion of Supreme Court of Missouri 
upon the Injunction. 


ee @ 


ELLIS, JOHNS & McKNIGHT. 


Attorne 7 > for Plaintifi 2 


Pearson, Pr., 9th and D sts. 


a a Se a ee 
# 
ie 
* 


* 
mo 


ae 


Re 
awe ae 


Sif) 


Supreme Court of the alnited States. 


No. 299.—OcTroBeR Term. 1886 


JamMeES M. SEIBERT. COLLECTOR OF CAPE 

(GIRARDEAU CountTy. MISSOURI. | 

Plaintiff in Krror. 
l'nNirTeD STATES. EX REL. JAMES M. Lewis. 

* , i 

ADMINISTRATOR OF ELISHA FOOTE. | 


FF» Sa ener as 
LD) Pep iii hiryvo) 


SUPPLEMENTAL BRIEF. 


- @- 
‘a \\ | j 
X vi i j j . _ 
rat ’ ’ . . = 
‘ . ‘ -_ —s i) | «. : 
1i@ Cases O} awiev v, AlITDANKS (iVS Ll. bte) na 
? ? | 
| yf sy7 he ’ reryyy, ‘ tT} ‘ at vtTyY } | | 7 
that cit che StLaLiGC ‘iT Liat Lv { \ reli > ty] ' | : ' Pat 


upon which that case was ruled 


‘ >t x* : Las 9 suct | i ‘yy } I ’ 4 
In Hawlev v. Fairbanks the Court’s sol au Was 


! +e - = 
whether tne statute prescrivping the torm ol] eqaure 
i > i 
- ' ‘| — 
was directory or mandatory air Lown ClerTK Was ] Pui red 
. } " F | | 4 % i > } j 
to do two thi noes—one Of them betore tissue or the bonds, 


the other before assessment of the tax. He did neither 
The Court found that the statute was directory merely— 
to inform the county clerk of a fact—and not “a condition 
precedent.” 

But here the order of the Circuit Judge is a condition 
precedent—*“ the only method known to the law whereby 
such taxes may be assessed or collected’”’—and to assess or 


collect them othe rwise if a crime. 


SELES ODE I 


er 
oe 


a eee 
Od a 


Ce as 
ple sf 


SEEPS he Fo 
er 


be a A, 


=e 


sea rer 


#e, 


> 
’ } 
in the case at bar, if the Court pursues the same train 
, se ;, » « ; , 
ol reasoning that it employed in Hawley v. | airbanks, ut 


i é + J ; " . . j . + , ‘>? ’ 
itis rule Lilie case 70) tie plaintiff dit CITCT. 


ALTERATION OF THE REMEDY. 


in the following tax cases, additional to those on page 
, ° : 3 ; : ' ‘ } } 
5 of original brief, where the Court held the subsequent 
lemislation void, 1t was because the satisfaction of the 


: ] : - ] —- . ' ' , . 4 
luagment, 1n whole or 1 part, was absolutely prevented. 


United States v. Quiney, 4 Wall., 535 
Galena v. U.S... 5 Wall., 705 

By LZ Vv. 4 Lt\ Ol \luseatine. ‘5 \\ all 70 
Broughton v. Pensacola, 98 U.S... 266. 


County Commissioners v. Wilson. 109 U. S.. 621 


. ’ : ’ ‘ p ‘ +e) 
y ; > : 7 ; . Tf « ’ + y 
(Juin \ u. | hited SSLELLeCSs., 115 , Duan Goa. 


} 5 2S : 
he authorities is, that the 
— oe ow oe f the State h:; + |} ompiet mn 
ZU ISLALUTe OF LLIC sSLaAvLe Llldas LI) compietest Powel LO el- 
: 

; ' ly » 7? 5 | levy} i 
iirge, illmit, or aitel the mode Oo: levying and collecting 
. . ’ . sete sol j iis 4] + + | i ls . 
the tax, provided only that the method so modified is 


] ‘ a7 . ’ : ] ; . 4 : ++ . ] . : 
AGeaAUAL —w—DOPOVCed OTL tna it Ls reasonably eth- 


Bronson v. Kinzie, 1 How., 311, 315: “Although a new 
I medy may be at emed less convenient than the old one, 
mad may un SOT degre render thee recovery of the debts nore 
tardy and difficult, vet it will not follow that the law is un- 
constitutional. Whatever belongs merely to the remedy 
may be alt red according LO the will ot the State, provided 
the alteration does not Impair the obligation of the Con- 
tract.’ — Taney, Gd. 

United States v. Quincy, 4 Wall., 535, 553: “It is com- 
petent for the States to change the form of the remedy, or 
to modify it otherwise, as they may see fit, provided no 
substantial night secured by the contract 1s thereby im- 


| al ret 1,” — Su LYTLE, J. 


pro 
that 
riyule 
imp 
reti 
Nod 


prohibited 


remedy hy, hearles 


jmpairs othe rwise 


ef 
) 


, ¥ ’ 
; , , . 
@ ODTEALION OT the contre 


' 7%. ’ i. 1 +> } 1] . wi é4 ’ 
Curtis v. Whitnev. 13 Wall.. 68. 70 For sn 


] . | } } Te } 
latvIon, demanded by the public POO, howeve 
retroact on contracts previousl\ Pride bildd = @lt) 

P Ply =. . a : + # 2 
COStL and difficulty of peryvormance, Or GiIMminisi 

_ s* ° , » —* , : 
such pr riormance to the other party, there . 

— . ' . 

in the Federal ¢ ONStTITULION, SO [ong as the o 


, i] 
: " * } : ' 
ie) LI =COLLCCLILO 
_ : + ' 
CONnTTrACL OF 1Indaet 
’ ’ '% , 
Line i Is Iii iii 


| } 
’ ‘yy , if ' 
() +} tae) i} ~ 7 ‘ 
} ’ : 
: CLT ~s | (i rose 1} ' \ ' 
y ’ ; 
; " 
| must be bstantially preserv« 
; 
‘ 4*e) p+) 
- il My | ‘>. t) > te ded wir 
' 
zz ‘ , 
t) have ho more a vested nt 


, 


mav change them at tts dscretion., provided 


form of proceed! 


means or enroreineg them reInalh. - - Waite. ( J 


’ 


IS provided which afiords an effective and reasonab 


f enforcing the 


eed. 96 Lj. s.. 6M. 44 ™ if *) 
. | << = all 4] , 
iv’ Is prohibited, and anotner 1s 


; 


WO 7 +} ‘ hlicwatian 7 | i¢? } 
‘ rigvtit, v1 ODULALION 7i Ut 
, 
. |? 
not impaired.”—Hunt, J 
Bring [Insurance (‘o.. 96 | s., 027. OSs i 
cent case of Tennesse v. Sneed we held that. so 


{ 
I 
J 


. 


’ ’ at 
aul] Lhe substantial 


| | % ye ) 
iot impair the obligation of the contract But 


rine was said to 


‘emained a remed 


} 


Memphis vy. U} 


egislature of ast 


be subject to the limitation th 


suthe. rit 1 medy (>T) the CONTAC! 
changing the form of the rem: 


ee 
+ 


V which was complete, and VV hic 
rights of the party.”—Miller, J. 
ited States, 97 U. S., 293, 295: 


ite cannot take them (the contra 


» a * — nal anil —— - -_ ~ 
~~ o ” o - ~ - > on — or 
* ~ aw F = a peat - » ~ aaa tot " " 
-~ . - w - - and anes - 
— o~— ous bes = é 
” os > - nme ~~ on ow 
- 4 r a“ — i 
-~ -—_ 
- * - +. ~~ ad r - © * . 7 - . 
' — ' ee - m & “~, , a oe ; rd ' i Pome, — oe —_- 
~ = _" . — — oe pal - ~~) ~ ~< - — “ an _ = = - o a = - -- , -— - ~~ — ” = 
eos » amal ~ . _ — — — .-" — —_ — ~ ~ — “ -_ _ - ~ o 4 ad — ~ — ow oo - — o 
an oo CU — - —> ae ae > pute = — eo "a a nal os 
~ am - — = ~ — _ | + a « ~ — — de ~ 4 a . _ - ~ -_ _ ‘ ~<en - 7 a 
. a ~~ — . a - wee = ae — nt = ee hs on -e ow aed - 
—_ ou : a. _ —— ~— - - ~ ~ : - : " - . an > Pn — aa - oan = a 
ome ae ~~ f — —_ ~- : “ - 2 z a : -_ me 4 , . . 4 ims : 
—_ >< -~ ~ — » = a 
- —_ . one _ a « 2 of ~_ j ~~ r ad - . - pone = 
— ——s ~ - ow - oun — > - © ~- ~ -_ ona — = ~ee ° pa ~ ™~ - - — 
; —s gueped ° be i mt — = 2: ae —_ Z = § - eum ana ~ ; onaee 
=—a _—— — = ~ 
- — ~ ac > - 4 
— - ~ one » - f — * — o- — a meal ~J - - — ~ _ ee — 
aves — ~o . lh ee . = — ~— aioe ~ a? a _—" - ~ oun — ~ 
oe oud ound . a ~~ ve om ~~ — . _ f ome “ = ww = ~ — ~ eens * <A 
=n o ome ~ . ~ oud ; om — j out ~ ow . os _ 
f —— - ae ome a s a _ j gute — a nA o -— —_ 
ry " med o > -— P —_ — — - —_—— -. oud » a , ~ J o— 
vay ’ — — on _ > a ~ - = - eel — ae ‘ be 
= —~ » Suns & Ll - —> * ~~ ¢ a . i —= 
= , ‘ on hl ow ~ o a < - . ~—  ~s - » of atin — we 4 
so a ~ — ~ = in - . - ~ oo = 
_ ~- - an ~ _ ° . _- - : — - = . = — ~ j 
~ : _— . out . od “4 - ail a. - 
— oO ~~ © ome ee ~ ” - ; - = a 
ne "= oe =e o ~_ a oun ~ — vm ~~ ae - a o~ [ on oles a 
= > — - > & mz _ i-~ : a — . _ : = -- 
-~ ~—a _ “ - . — aes om. a > > at —_— . a - - . 
am —— - i ~ - r; ~ > — — . at as pt ri = a _ : - r —_ 
J -— — _— ee —— s ow - e - a 
~” Ye oo — ne _ os oe . — ~— —, = — . — 
— ~_ a qunt ee ae ae ‘ — _ ead os = ao 7 — or 
. ; j — ed oo i~ f - ~ — ~ f ra ~ ~ ~ > ow 
va" - ~ - - —_ -_ — a _—— — “a ’ %. - nm “on - - —/ — _ f 
come . a. — —_ ~ , = — = — - 4 — auuee ~ ; = = 
~ B. we now . ~ 4 an 
ee 2 om o~_ - =a _ ~ oe ~~. —_ —_ _ - * wy 7 - — —_ ~~ 
ow aed ~ ow os . s? = 4 ~— . 2 a -_ - _ we 
* ~~ ete — | —" — oud --- Pom — = y 
{ 7 ay oS aaa v ow 1, ~ “ foal ~ J —_ _ es i~ _ ~ + — é ~ _ —_ 
- ~ ow — ~ r aug - - ae = - 2 “s 
= tee = —— i — - ~_ — 
— . Ls ome — oe om ~ -- i~ — tes ~ ~j = 
aad * o - - ~~ ~~ - — ——_ ~— = —_ - hens ~ e ” — 
= -_ . " ~~ ~~ “— ~— - - = 
~_ ail — Sf _ i * { - ‘ j = _ ee -~ j vf - = - - _ 
= 5 @ , <a f w et oak - . | - 
- } — -- .. j py a* yy ae = = ~ — ~ ~ . _ 
- ‘ qu + = - _ ~ . ~~. ~ ~ . = - ; _ 
_ * i — . 7 — a a — . _ _— Gat a ~ + -- _. . - —_ 
— ~ oo —_ -- 
a oe 4 al i ~ a . i Ga P [a 7 - a = ¢ eal f - 
— an — mand =e — } ~— ~ = — — - ~ es 
_ . ~ ~ pas “ - —— ~ o~ - - 4 = 
= < os Bs .- al - oo — = t~ & ew —— 
_ a j re boos ~~. ” —e : ~ : - 
~ _ — eee —_ - ~ . ~ ol . — —_ —— _ 
=, - ~ j ome f - . - ~ rn ~ - on — ond - 
‘ f > — +a - o — —_ 0 . p <d » a 
oa! — al a ; a - ~ —— - = er tom - 
ee, — . ~ . — ~ - . vo ~ os = - ~ ne ome 
> : tt ae _ 2 —— _, Ion ee Ue eS m= SY, SF — SS wy 
~ oe an _ = —- 2 - & om ‘oa @ Bs ; : _> Ham = ¢ 
s . . _ we -_ _" ~— — — al pe oa — — a —_ —_ = — ma . a > 
- _ os ~_ —_ —" - = 
 f ae ~>— ~ ae . oa. =e “ = eS ie 2 . , = ¢ 
=p . ° — ~ — w —_ an ~ “~h - ann = - oust = — — ~ ——" “a 
-_ - —< y - . - , - P ~— - re - — ont ~~ = ’ = eo 
om . ~— a ee ee ~_ oe - =. = i _ . : — ~ oe ~ ae et a tae i 7 . ona 
~_— = . - f _—< oe — _ j ~ ~ - ~ a - — _ oon 
— ~ ~ ~~ ~ oils . - 
-— — st f — _ _—_ _ - om — - - w —« “ oon ‘ am e - - 
° _ ~ “ ~— — 3 » me 2 . r eS — 
~~ eo ot — ole —— en ~ sal ey fs 7 - —— i~ —— nail - ~ _ ~ 
“s a ~ 7 mf . = — j ~ “ = a: aw : -_ ” ha 
o~ ~~ —— <n — - “a < ne a ° ~ 7 - - 
~e — cal = ~ ~ - ~ = = — — - — 
sl C7 ~ ¢ Lz - 7 . = ; mt te © ' ‘ “ —~he 
_ — “ < ~ duns “ - ~ “ = —~ ~ = ~ oo — a ~ _ - ~ que oe 
— “ ~— | —_ > _ a - - . es ~ ae ~ ~ ad * 
- ~ | f Ps a = — -” - f — » re " 4 - J o ee wal _ S eneel ~ * oe —_ 
= 2 G ~ . — — - + _ i / a, a —_— i «a 
a ~ —_ : 3 = = aa — 4 sie — - _ aa os “ ia 
a ~ — — iti —_ os - os . _ - + » = = ~ ~ a - . he ~« =" ss 
om - . “ _~< ~ _ ” _ = ? om - . - - —s ~ ? : aqua = - ies o- —_ 
9 ; on . ae - ~ = “ = f + _ = -: ~ oe ned “; - o — > * - , 
- ed ~ —_— ~ nel ~ — omy one ~ - a - . ~~ - 
~ — —_ om - “ —_ - —_ a _ *~ on _ > ~~ 
= peed os. aed 2 es - : . ial P _ 
- ant ~ » -- sf - “ ~- ~ f ~ omen . - — - - ~ 
~ e. Al . — » , 4 - . a - a = ~ ° . ws + " 
pues = as a ; ~ = -_ = —_ ~ - mad —_ r = oad 
= es, ff - 
—_ ~ “ —— ~~ — a £ — 7 — - - “a 4 = 
_ “ ad ~ =~ . mw ~ ~ — = 
. — 7 ~~ - nd , - a ~ - j 
_ — ony - — - o “ ~ 
a : = ® a + ’ oun - ‘ . ‘ : J — 
— - — - 
ow ment - “ ad J . 
- —_ - 7 a oe f ~— —a —_ - - ~ . 
— — ~ 4 e * _ e _ as » o* we = ~ - > o ~ 
- ~ ~ — 
—- = ie - on : Qn @ : . ~ - j 
~ 7 ~ - . _ coe j “a “ - - ~ 4 eon 
- a , us = - » , - mt ~ J sag — - » — = ° — - / - - 
“ —_— -* ~ — ¥ i “ - - . 
D . (= . - — = : . - = ~ —_ . , 
= 4 Satie » ao _ a ‘ — . ¢ ~ 
oun —_ ~ -_ — - - , _ 
. es - Oo j RQ « “ - se - - opm - : i + 
ne ~~ = ~- ~ on - “ aa —~ _ 1 eat ~ ~ ees on ~ ~ — 
ow — me ~ a ya ad - « . . aes - _ — ewe - oe a4 ~ de _ ~v ” 
te —_ ~ - “ ° ~_ - P _ v= ° ad | eee a 
- o _ - o- = — al j > om = —_ on 
= os . — - - ~ : = — oe j ‘ . n ¢ re: : 
Ne ~” — - sa oa ° ~ a oe 
ound ro oie a pe = = S aw 4 i - 2 a ih , . = . | , 4 < C - 
ow j - ~ A , fated em =F a = i. : 2 " - 2 . : 
. oa —— ~ — od - ” — ~—— ° - ~ ~ » a ~ 
- _ , = + ~~ ~ . » . ™ ~ _ — — 
oul + ~~ Gua OS QD = ~ © GF - os : ~~ an nae i 
- . ~ * a _ ~ = ~ ~ - oun 
j - -— — ~— — — sf we oad a > “4 a = heal 
— - —_| — 
“ —« ~~ — “ - ~~ ~ a — fee cone » ~ae meme = —_ . : ~- - ee es 
“s ~~ 28 - — * a - ~ “- - - = at r ~ % - ; 
ow - ——— ~ nd . » ~ om - 
a “ shund —_ —_ —_ =, ang ~~ — ~ -_ - a = a — lead ~ 1 
eee aN _— a _— me a _ ~ —— eae — ~ — nl - - 7” — ~ - . — —_ 
— ~~ OO ta oe i -a 7) th te — ae —_ an) ©) ae fe — ie ™ - 4 ~ 4 — - ro — oo 
. 
— ¢ iS a She ee kat oe _— . , F s , . 
aes Lh ee Se Vig teal By. ae a. ag F ~ : a ‘ * = ye 
Sn tie oe FN a ee Roe ts “ry ‘ iy ges rae we 4 Ss ‘ » ‘ f 
lh hes ee ee Pe eee SY: eA A AY 6g OL ae * ats ss or a : ae : " “ 4 we Paw, 
~ j an ph at ¥ ‘ 4 q hi ma 


- 
- ~ o - - 
~— pus ° o 
; h. e ~— aed ’ me 4 ~< sy - -' ° 4 . i “dé a ' i 
~ — — - a ~ a ~ = ~~ - , ” on 4 “ _ e o 
on - - - — - ~ , ~ —— al 7 — 
- 7 — = - ny - ~ ~ — ~ — ~ = oo _ amen ~ 
= a = a a - ew « - ad - 
~— once ’ ome a ~ ame one —— - ee —_ a —— 
— - ‘e . + bao oo oun une > . 
pad — : ‘ ~ ‘ - a i “ _ ua . ro > ~ ~— 
; j ~ —ae * , ~ amd ~~ - tee “eee . - - 7% a. . 
“ os - —_ = - —s = —~ ~~ 
- - mad ——s — oe -_ a = 
- oo oe a. = ed gue o — > 
- ~ —? - a “ — = ; ; = ee e - — — a 
quesat —« fms “ ~ = _ — ~ 4 _ 7 Pt ~- - 
+ om — ag ~ ~ a 7 oe aunt i oe —_. ~~ - ‘ 
= = ~ = . 4 — ad es ’ = " — 
on s J ” _— ~~ ~ —_ - - 
ous - — - ait am, - a, Y — © a * 
ws an — ~ _—_ aoe _ a — —_— 7 
J a —— —. aa ee —— _ - — wee _ a 
° j - - . - : _ ~ J a ~- “ - P 
- _—— “a = ——— _ oe . = ~s _ 
© — ont — nl on — a . — — - — 
~ ‘8 — — — —_ — ~ ow 4 ——e ow —~ oust oo a 
- “7 ~ ~ ou a ~~ . - r — — pe mad - 
ms «s ~ = - = al — , eo . 
o~ = —_ — _ . . 
~~ ” — a -_ = - omnes ~ . ~ o - > 
- ~ — ~ af : how P = ~ — 
~ umes ~~ —— Quen ’ = — ~ ~ - y a ~ 
a ~ - ~ ~ » unt on “ ~~ 4 
~ ~ ut } -_ = > —_ ~~ “ - cae we 
~ r ~ aa = — - - pera a »“ ~~ hee . 
“ o a - - oe = a 
. - ~ ee =~ f -— + ae r a ~m ~- _ 
aoe a — ~ ~ wi - ~ - oe ~ — 2 ow ~ . 
wre cian — ae - a 7 a 
= F S - & =~  & 7 2 = _ — 
> - ~ — ~ ~ uw? -— — - =) - - = on i ae 
i. = — fool « = - > ~ « aaa 7 - — + - = ~~ 
- SS oo. 9. a ee Oe on ’ ™ * aa @ _ - 
- _— — —w _ _ on — ~ é o - 
‘ — - > ow - — os ~ ~— “ 4 - mae — et ’ 
~- » - o = ~ f ~ me ee pa = - . 
-_ “ » — Sood -< P , “. ew 
- —_ _ re - — ” . — . - a o ; oe - = » . 
od ned ~ “ 1. de i * * ~ _ -_ re 7 
ia a “ = oe - yo -- a A “ _ > a and <puee ae 
_ —_ — , - a -_ 3 . J — . aa ~— = " ~ 
~ wet ~~ ~ ‘ — . A - os = 
— o— + ~~ a — - od el of ~ ~ 8 . “ - one - = re. a mee - - ont - — ~~ ~ 
= — — ~— ," 
- —_ ee ~~ 
- - — =e - 2 _ . A - é ~ ~ j ra — ~ an ~— as ~ 
~ j - - — aw - a i f r — ~~ 
~~ _ ~~ — ~ - Ms med = ~ ponent tee eesinnntt =) ~ a - “a 
ee al od - - — = _— ~ — ~ ~ —_/ J aa —., 
~~ a . ’ - - — j > os — ~~ / at —es ne a a ~ ) — 
—_ ” ~ f —_ - —— —— a — ~~ - = — ~ ond 
“ —_—_ — ~ ~ -— “ - r ~ ae ‘ . a ; ow ~~ 
_ — ot —_ - “te ~ _— . es . j - = _ — — "7 ~ 
- , — oe ~ ~~ =. — “ - . ~ “ io - des ion —_ ies pa ’ 
2 —_ — 7 - —_ ~ “ - B o* “ 
a. — ; — : , . - _ — oe - — ~ 4 pune — 
. ~ — ens Se : - . = — | «( 
4 - ~ _— et ee _ os _ ~ 7 ~ * - aie _ ® - én i + 
aa - + -_ —_ 
_ — mw . deen - ~~ e ~ - - We ~ 
- ‘ - _ : ~ - = “ . . ~ . ~f yuan ~ 
“ = = = . , 
= —_ _ = a - — —  “ as — ~ ~h, 
° a“ 4 = + - ’ j “ a = i eon poy 
=~ om - aaa - - = o ~~ ~s - -~ a 
; - - . ; o =< - 
f o- ~ s i - - a a - ound . ~ r, . 
— dete = — ~ ~ " om pa ~ ~ ; - anil - A - ~ a “ve anil 
; ~ —ae ce _— aun ~~ — ~ 
s } ca ood y ~ ¢ ~ © . c e.* + a _ “ j j os 3 . 
- owe nas oe - ~ — 
és = — gun J e - —_ = s . ™ 
— } _~- ana — _" e _ — j ~ = — > iad — 
_ -- —~ ow =a > 
= = ——— - ° _ - o~ = — all 
+ " - . , ~ - F ~ { - pad 
o lt . - ~ - . _ re ~— ‘ . — o~ o* - wd f —_ ~ - —— 
? - eee e — —_ ~~ — us - * a — = wl d o 
ont on con — 2 ¢ £- 2 eae . - — at ; , = Sw % 
“=i ced ~ a - _ j — 2 . amar 
_ 5 a — ~ _ - —< ww — - - ~ — - o — 
- ° ow’ + ques J ome sz - a - . sacl > . 7 . me 
— 4 oud - os — — = ~ + ° and - - i ~~ f ~ / - ae ‘ a - 
, ome = “ none — a » a > — - ae 
- ane - _ . * — — ~ ” “ aa om “ ' _ 
. - . _ — al od - - * ma 
= — « — - ~— ” - - ~ 
o : . - - — ana ~ ~ 
4 = » s . = du ws “ o« 
- ~ ’ ” : “ : ~ ousend — ‘ 
: ~~ a oo ~ ? — « 
. " | - 7 —_— . a ~ a - . + * ? : 
* - ~ ont . - ~ . . . ™ ~ - - oust et oe s - ~ hee 
_- ‘ a ~ ; ~ ow : , ~ — 
. - * = a - _= 7 - = — oo = eat —— 
ee a eee a 
2. = —— as oo" -_— — '- _ = = 
- - . . ~ - _ aa — = = on pot ~ —" ~ — = J - ~ 
‘ - ow ra ™~\ - j — — P J ow a 
- 4 a - ow aod ——e — * ~ p=< = oe eo oo - 
- pat “ — cae a ~ ~ —_ - —_ ~ 
; ; : _ ol j - whe , ~ : : 
—— — j 4 ‘ “ — _ - 1 me © ad odinal ns — 
_® - + - é - . 
rn os a - - j i - < = osaue ‘ eo P é L a ; L ~~) 
+ » “ ~ a - ~ : r - _ = —— . 
~ -_ - - — 5 “a - iw 
o mf ~ - - A é A — - - - ; — - - = 
« i — one = = - - - " - a - , - — - C 
- a — = ~ - - = — ame -—q aed 
~ - - é a — pe ons j - > -_ - ad ~ —" ee 
: ae’ - * . aatl . ad j ~— me ~ _ =_ » 
y am 4 = - ~ od ae on “ — 
“ - + f - ” “4 + - - ; a - 4 —s i " = « 
4 - » - ~ “ > 8 + - _ ~ = - ‘4 , — 2 j 
° a ~ = * = > am we 7 » ee _ . —_ 
‘ i = 9 - eo es - { A ~ _ a r- f a — anil s 
» . on _ — - ~ . 
-_ ? = » ~ - - j = J j f ~~ - oe . 
a — - —. amemeeel ry =f a “ amend ~< — ~ 
- ~ on ouut 6 = oneal aad " . 
_s ~ - - — P ~ — ond a « = 
” — —_ = oe = = al woe — Te 
’ , iil - a ome o - . ~~ on) st =: - = _—s ° ed 
- -3 - ~— ~ ; ° _ « 
- nat = — —— ons ou = . - ~ — —_ @ _— —_ 
ounce ° — << — 
e - “ < - ban - p — f . z 5 tnt > - oul _ 
- a ” — an — — wa ~ ” ~ ~— = a a * 
. -. “ ” ; nn 4 - eS . ~— — : i - aa — Pes ~ as 
-_ j < — een — . —_ ~ e - » ane - ~~ eee — ~_— — ~— Cd ee - v. 
= ae — a, ” a | ed ‘ 
a a - _ . ™ _ . see — a ~ , 7 ee — “ 
j ‘ » ~— - ond ~ — oom » . — 
‘ + we 7 “ one = — ~ pm * te mand ou ey ~ 
j - " rae — © pane " © pa - . - ree ~ i my, >) - Se AN —, 
> - . — a. = ‘ .- —— ~. ot e > . f 
- . . . “os - a ~ ae ~ ~ a d gqrmenceny -_ oon ah hd . 
- om, 7 om mal - —., ’ as ~ —_—. an — = ee ” a. “ — ms - 
“ — w- j - : puad guia se a - —_- an = 
- - - - = amd — _ “ — od ~ ~ — i 
- » _ eee oe = —. pment on — - - e a “—_ 
~ ~~ eer — os — ues ” he — pun ~<a usd —_ dead * x 


rr ‘ . 
ry ( TROUT LoUrR Py 
| } 

i ' SOT) iT} Live OFS Pek tut ie w I 
> | | .y* e : | 
rie (it’| ery j fit) ()1) 1} ()T] His \¥ { 

a : 

“4 , , , _ , 

} C(LEOCISIOTN) iy\ lucia kK rek ' } 
lohnson County (5 Dillon, 207). that | 
eb UIT itil PLidil \ tel tittoil zz t| : i 
| a i 4 ; : bs , | | > TY 
lated the ovpil@ation OL the cont i 


216) on his tear. or fat 


under the decisions of the State Court 
“* | : +] , *} , } 
VOILGItLyY OF Lil@ TAX Phis mode OT 1 


‘ . ' . ry7 7 
and it was a mistake, for. in The State 


299), the Supreme Court of the Stat 
contrary of Judge Krekel’s suggestion 
+} 


4 > 


also, is without support th 


an 


County (5 Dillon, 184). His sole r 


same effect by Judge Dillon in United 


act invalid was that the order of the St: 


el Sg ¥ | 
udge was judicial, and hence not m 
| | t ‘ . . 

l‘ederal Courts. But that this view Is « 


Tit re ndered in ii Federa 


(‘ireuit ¢ 


m ee ' ’ / 
oe), ANAC 


' -epse 
S 536. 


| , | ’ * ‘ ‘> : 5 ‘ " " 
104 U.S., 604, 613), In the latter of wl 
] ee ? , , j : , ’ ‘ . 
ithat the duty otf a Prova (ipre 
- , ‘ +} t +i 
4 s PiPePcoOossyn Try if) Lité ie?VV oO; at ray \ rs 
4 ’ ] ryt ’ ‘ ’ 1 
; tii i | LIT ‘ t?| id] { 
: . . sy hy | —— 
’ rLiii i is where Tih fiisd*i ft {) ~ 
cine ves 100 U.S 13 
HH IN i Neé roOoN 
The injunction in this ease issued at 


aAnV that fi 


[It issued—no 


t because the plaintiff in 
a tax which was illegally assess 


erefore, without any reason to support 


(ieUTSI 


: 


‘i 
4 


" + 

. " : 
i; IrPoOur 
. y 
i. 3 a 
LOW ANG 

> -. . 
ii 1 rs Pe. 


Q 
, , ¢ 
Se Lis 
. 
e€ LOIS 
Out 


1} \] ; 
} 
. | £ tit  LPiit {?j i | i eh i] \ ia ‘ \} 
? 
’ * ’ ’ } »F { 
i- i | ; tPritri ' ‘ 
- 
i} : + | .7 " : . ‘ + } hn, ¢ + 7. 
i ‘ f Ssiprelly ( oul ( ‘el ate 
‘ ' : ? i | ’ x - 
in td) Vile? 1s (LCCISLOT SUS] ! - Wea ltl Chit titi 


Te Bae or - 
| Decided March 21, 1887. | 
’ . ’ . > ae 
SHERWOOD J.. delivered the Opinion Oo re count 


he Circuit Court granted a temporary injunction re- 


; } { ° ] ' nd ' 5 eecn O80 
strulning the Judges of the County Court of Cape Girar- 
e ‘ i 
deau County and others from collecting a certain special 
; 

) rai ys } >Tii | ley (| 1 ¢ bye | I (] i iii I'¢ | { |’- 
i« _ «a / if Pitd : it) Vit il il ‘ i «tll i }y 
] ,% , 4b | i] 

sonal property In Cape Girardeau Lownsilp, tor the pur- 

| 
pose of paying certain judgments rendered in the United 


States Circuit Court for the Eastern District of Missouri, 
which hdements Were based on coupons attached to bonds 
) yrovisions of the Act of March 23, 1868, 
commonly known as the Township Aid Act. On final 
hearing. thie tehiporary Injunction Wis made perpetual ; 
and this ruling was based on the express ground that the 
PUT d by S O79 had hot he li compli d with prior 


, 


to extending the tax on the tax-books and levying the 


—— 


It has been ruled by this Court that taxes of the nature 
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ERROR FROM CIRCUIT COURT OF THE UNITED STATES FOR 
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STATEMENT. 


Prior to 1883 five parties plaintiff, including the respond- 
ent, but each for himself, had obtained five several judg- 
ments against Cape Girardeau county in the circuit court of 
the United States for the eastern district of Missouri. The 
judgments were founded on coupons detached from bonds 
known in Missouri as township railroad bonds, issued for 
Cape Girardeau township, in said county, under the act of 


March 23. 1868. (Session Acts 1867-’8 p. 92.) 
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‘his section was amended on March 10, 1871, so as to 
ide personal property and merchants’ licenses with the 

real estate of the township in the property to be assessed for 
paying the bonds and coupons. The act thus amended then 
read as follows: “The county court shall, from time to time, 
levy and cause to be collected, in the same manner as county 
taxes, a special tax, which shall be levied on all the real 
estate and personal property, including all statements of 
merchants doing business within said * * * township 
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corporation with the right to it res LO pay dadebdts, 
4 . all 7 . . . P . ° ’ 
court having jurisdiction to enforce payment of a judgment 


ior a part ol sald debt may by mand POT pet the corp 


rate authorities to levy a tax in conformity with the mode 
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prescribed and LO the power cont Y iaw. 
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nis is a iate case and one arising maer CIrcunlstances 


— + : ] 1c 
similar to those in this case. 
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the Missouri Legislature, approved March 8, 187! 


a a non + ‘ . . ’ . ; ey ‘4 ~ . , + _ : . " 7 * . 
duty LO ievv taxes for state and countv purposes were vested 


in the county courts. Neither the circuit courts nor the 


: } ] > ] . » m , . : ] sane } I >s FY i . 2 
waves thereof were ever intrusted with any authorit. oO! 
o , . ‘ 
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; act of 1879. In addition to this, the 1 WHSHIp aid act of 
1868, under which the coupons involved were issued, spec- 


} 


lally provided that the county c 
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time, levy and cause to be collected if) SAIC MANNeCr as 


county taxes, a special tax LO pay Luoese DONdS and interes 
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[his provision, therefore, became a part of the contract 
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between the municipality and the purcnasers oft the bonds. 


If, therefore, the act of 1879 was intended to apply to th 
. ’ ’ ’ 
taxation necessary to pay these bonds it is clearly void. In 
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cases where acts so change the natureand extent ol remedies 


‘(y 
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: } ~ ~ ] : : > . | o . 
illy to impair the rights or interests of the owner, 


One of the tests is that the value of a contract or the facility 
of its enforcement is by the act diminished. The settled 
doctrine is that the laws which subsist at the time and place 
of making a contract enter into and form a part of it; and 
the rule embraces all acts that affect the validity, the con- 
struction, the enforcemert or discharge of the contract. As 
was said by this Court in Edwards vs. Kearzey, 96 U.5., 
607 : 

“Any subsequent law of a State which so affects the 
remedy as substantially to impair and lessen the value of 
the contract is forbidden by the Constitution.” 


Von Hoffman vs. Quincey, 4 Wall., 535. 
Planters’ Bank vs. Sharp, 6 How., 301. 


Green vs. Biddle, 8 Wheat., 1. 


The act of 1868, under which the bonds were issued, de- 
clares that the county court shall levy the tax to pay them. 
The act of 1879 declares that the county court shall not levy 
any tax to pay the principal or interest of a bonded debt— 
in other words, no tax whatever except the State tax, the tax 
for schools, and current county expenditures, unless previ- 
ously so ordered by the circuit court or the judge thereof, 
and this authority must be obtained on motion of the county 
attorney, made at the instance of the county court; and 
before the county court shall prefer such request to the 
county attorney, it (the county court) must be satisfied that 
“there exists a necessity for the assessment, levy, and collec- 


a . $* ny iL. , . 
tion OI tne tax. 


Thus a ministerial duty, imperative in 
tering into and becoming a part of the 
1869, is here attempted to be converted 1 


cial diseretion. 
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Not only is a 


new tr 


i 


its character. en- 


contract made in 


ibunal (the 


1 1879 into a judi- 


circuit 


court) placed between the creditor and the enforcement of 


his contract, but that tribunal is invested with discretionary 


wwers and subjected to limitations calculated, and, I may 
I . ) \ 


say, intended, to deprive the cre 


contract. 


It is provided in the 


judge or court shall grant his 


court 


county court to do, 


to do what the contract 
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ditor of al 


Act that be 
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permission 


absolutely 


, 
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"e 


medy on his 


fore the circuit 


L¢ 


» the county 


commands the 


such judge or court shall be satisfied 


of the necessity for such tax, and that the assessment, levy 


and collection thereof will not be in conflict with the con- 


stitution and laws of this State” (Missouri). 


If I were to add—which, perhaps, I s! 


| 


IOUL 


refrain from 


doing—that this legislation was enacted at a time when more 


than one-half of all the bonds issued by municipalities in 


the State had been declared void by the State courts, and at 


a. time, too, when the undead memories of State sovereignty 


still enjoined that the State constitution 


in pursuance thereof should be the supreme 


a¢ 


and the laws made 


iw of the land, 


and that all State officers should be bound ther 


by, anything 


in the Federal Constitution to the contrary notwithstanding, 


we might the better determine whether the act of 1879 would 


impair the obligation of relator’s contract. 


The ink was scarcely dry after the enrollment of this act 


before it was pleaded in the circuit court of the United States 


before Judges Dillon and Krekel, in a case si 


nilar to this, 


when it was promptly set aside as an infringement of the 


Federai Constitution. That court, in an able opinion pre- 


i 

i 

; 

4 
; 
; 


pared by Judge Krekel and concurred in by Judge Dillon, 
said “the conclusions arrived at is that the act of March 23, 
1868, points out a plain,unmistakable duty to be performed 
by the county court, without let, hindrance, or supervision 
of the circuit courts of the State; that the act of March 8th, 
1879, deprives the county court of this power and transfers 
it to the circuit court or judge thereof, who is to act under 


,* 


limitations seriously affecting, 1f not altogether depriving, 
relator of his rights. This so impairs his remedy given by 
the act under which the bonds were issued as to substantially 
lessen the value and efficiency thereof.” 

U.S. ex rel. vs. Johnson County, 5 Dillon, 208. 


, ot 


In the case of U.S. ex rel. vs. Lincoln County, 5 Dillon, 
184, in an opinion prepared by Judge Dillon and concurred 
in by Judge Treat, it is said that “ the act of March 8, 1879, 
known as the ‘Cottey act,’ if applicable to such judgments, 
is, as to bonds issued prior thereto, in conflict with the pro- 
vision of the Constitution of the United States which pro- 
hibits the States from impairing the obligation of contracts.” 


After these decisions, made in 1879, directly on the point 
involved, the question was considered settled and put for- 
ever at rest until it was revived in this case and used as a 


f ? <y : +] ’ ] ; * 7 Vo : e . . 
means OF staying tne collection of relator’s judgment [ol 


chi eC Or f rvyears 
J. B. HENDERSON, 
Attorney for Defendant. 
Notr.—It has been stated in argument here that the su- 


ne court of Missouri has, in a late and unpublished 


Oplhion alhrmed the judgment ol the state circuit court by 


13 


which Seibert was enjoined from collecting this tax. It is 


almost im possible that such re | decision could have been 


reached by that court in the face of its recent ruling as re- 
ported in 74th of Missouri. But if so, it is quite impossible 
that this Court should accept it as the law of this case in 
the face of its repeated rulings from McKim vs. Voorhees, 
in 7th of Cranch, and Riggs vs. Johnson, in 6th of Wall., 
down to the present date. 

J. 6. HENDERSON, 


Attorney. 
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THE MINNEAPOLIS GAS LIGHT CO. VS. 


’ 


Appellee did not ship to and produ ( said material atl the City of Min- 
neapolis until the winter of 1880 and 1881, and did not pretend to com- 
plete such gas holder until Feb. 19th, 1881; and that Appellant never 
consented to or waived the breach of the contract as above alleged; 
avers that between the 15th day of November, 1880, and the 19th day 
of February, 1881, Appellant was engaged in manufacturing, furnishing 
and selling gas in the City of Minneapolis, and that had the Appellee 
constructed and completed said gas holder on or before the 15th day of 
November, 1880, Appellant would have made a profit upon the gas it 
could and would have manufactured, furnished and sold between said 
15th day of November, 1880, and February 1th, 1881, amounting to 
57.89; and that by reason of Appellee’s not completing said gas 
holder within the time specified in the contract, Appellant was deprived 
f such profit and thereby directly damaged in said sum of $6,707.59 
i demands judgment in the sum of $9,082.19 with interest, since 


February 19th, 1881. 


' 7 “yy ' ‘ thin ‘yon , 7 . .. 
The Cplica “chilies Ail vue AVeTMeENLts 1D Loe ADSWe! 


‘ircuit Court found that on May 28th, 1880, Appellee concluded 
a verbal contract with Appellant for the construction of a gas holder ac- 
cording to the written specifications referred to in Appellant’s answer 
that Appellant was to notify Appe llee when to pure hase the sheet 1ron 
to be used in manufacturing the holder, and Appellant was to have the 


benefit of any fluctuation in the price of the iron between the date of 


the contract and the day when such notice was given; that no time 
was fixed when the gas holder should be completed ready. for use ; that 
it was completed and accepted February 19th, 1881; that the gas holder 
was not constructed of the material required by the specifications and 


does not fulfil in every respect the requirements of the contract ; that. 


Appellant did not agree to furnish the scaffolding used in the construc- 
tion of the gas holder; that the iron used in the construction of the 
holder was not such as required by the specifications and that the 
difference in price between that furnished and required is three-fourths 
(}) of a cent per pound ; that Appellee did not furnish guide rails and 
braces as required by the contract, which are worth $50 and has not 
paid for stoves it used during the construction of the holder which 
were purchased by Appellant at the price of $61.30; that it would re- 
quire the expenditure of $10 to properly adjust the holder; that Appel- 
lant has paid on account of construction $3,792.74 to which Appellee 


, 


concedes an additional credit of $894 making the following summary 


SE I OE i va cncsananncciowncadteanurepeninemsneuammnenal one $9,070 OO 
SINNED seutidinpadindaianihich-onesdiadiisaeienanmudiacoindiniawkamtins 93,/92 74 
me ebwenasuubbaeeeeaiaiee SY4 UO 


’ 17 — *. + - ‘ 
SEALE NOTRE fee ae eR (96 30 5.4835 O04 


B50 Db 

For which sum with interest since February 19th, 1881, with costs, a 
decree was ordered in favor of Appellee, and pursuant to such order on 
the 18th day of October, 1883,a decree was duly entered therein for 
the amount found due Appellee, by which decree said judgment was 
made a specific lien upon such gas holder and the premises upon whicd it 
is situated; from which decree Appellant duly appealed to this. Court. 
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r . ~ ) } + ‘ ’ ’ vs 
‘ j tj i oF | \ iS] VV Date 
' | ] ; . : 
’ ! , . . : 
ite of completion November Is e in this we stretch it 
- " : . " 
if f i 4} } : ‘ 
‘ iif ie} il, \\ I i] i \ ‘ StL Ula 
{ " ? ’ - , | ‘ ~ 
a, : i ‘ ’ ’ 
Rey \ | | »>THIS let el wndael bch Uf ' y \ + 1) (| Af) ty | ; | 4 
( - = { 1} r? 
' , ’ > : . s , # 
8 of record) Appellee says: “ Th iron 
y , 
tii . rit ; 1 nr ; f </ pea / ; i -_ t 
, . |] | ~ 
‘ , ; ; ' } fy af) p?) ; , ’ 09 é ar 
— " .* Be . 1 . = : : 
; 1} , } ‘ ’ site . 7 4% ly’ 7 | ocy ? cd - 
lucdes August (th Appellant wrote (itxhib page 53 of record 
ete ° ree? . : 7% . . . , , , y : 
. —, : 7 oan 1 : } a4 , —_ , al & = Le « 
Ba~pVinnv ° he stone Wil is Up, rive 1)¢) (>T) _ And ‘ne nDricKk Will 
e UV , , , , — , . 
' : } , i j . cee : 
7 irTted. Rea “ At TIMMIAS fied ; . iJ : Ll? ay wong aan fi j ie at 
ae Lhe 6 4, y) . $i} " ; ole + TT ad 7 1] cre . yy > ’ ’ |? \ ,) rigs are clic 
ate fit fotos CUUsT A Li) ache LeT Ll] ‘ il | i¢ —— ~ _\) ii} 7a ~ iii d meri il shit ‘a 


} 
. } tec eh y . 7 4 ‘ ’ ' " . 41 ; : i: ” 
piel appointed,as we cannot stand any delays and keep thetown In light. 


of Mr. August 12th, Appellant wrote: (Kxhibit 17, page 59 of rec- 
ord.) “The tank is ready for you now and I wish you were now 
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reaay tor tne tank. We do hope LnoDat Vou will Crowd mat noiaer So as 
not to be a moment be hind hand as our necessities “are most urgent.’ 
Septem be r 6th Appellant Wrote | Kexhil LI Zl. page 99) oO] record : “5 
again urge vy o be prompt about the holder. We are not 1n ans 
' lit tO be pul ofl ] ilelaved Promptness wil! make us ever- 
lasting friends and delays will make unpleasant il around.” 
Se ptem pel Sth \pp lant wrot Exhibit 22 page 6U About the 
‘holder tank, that has been ready seme tim It now entirely 
finished and ready for you We expect you promptly on 
the 15th of September.” 
September 10th Appellee replied to this letter (exhibit 25, page 60 
saving: Be Wi ar USLILG every effort POxseDl LoOdget out i: and CLper 
LO Ship all balan e hye iit h castings to-morrow.’ ec. 
September 18th Appellant wrote (Exhibit 24, page 60): “The tank is 
fully completed long ago. Building all done up to the roof. In fact 
“the whole thing is done so far as vour work would be affected.” 
September 24th Appellant wrote (Exhibit 26, page 61): “ One week 
: izo I wrote you asking about the progress you were making anc 
“when we could expect shipment of holder, but we get noreply. | 
‘hate to think you are trifling with us, and trust you are not. You 
. ] , | ar ae } . : ‘te } . an } oie rT 
eno WO? PeLL ain POO ¢ necessilies when we ordered. the work. rhe 
“time has passed when the work was to be commenced, and, if equal 
“delays occ in the completion, we might as well face the fact that we 
cannot supply our city firstas last. In short, gents, we will not sub- 
mit to be trifled with, and you must calculate not to do so.” 
September 25th the Appellee wrote (Exhibit 25, page 61), saying that 
it would ship the holder the tollowing week. 
October 15th thi \p] ellant again wrote (Exhibit 27. page 61): 
MINNEAPOLIS, Minn., October 15th, 1580. 
kerr Mur Mia. ¢ 
(TENTS ' you were her and in my position | kno. Vou would not 
feel kindly at the wav we are ignored and delayed in our work. My 
. . . ° . ’ e : e 
last information from you was September 25th, in which you promised 
shipment of the holder, “ next week,” or over one week ago. Of cours 
/ or) ; raht to 4 nlain vontel the « »piration at the tame fo the 
but, could it be possible to do so [| would pay 
; largely for the use of the holder at this moment. We are sending out 
: over t e times the full of our holders every night, and still it is in- 
creasing, and what in the world am I to do beats me. We must have 
that holder and no mistake; and, gentlemen, you must not disappoint 
is; we can’t stand it. We are in distress 
Yours truly, 
HH. W. BROWN. 
Superintendent. 
T } wll h the Appellee re pli d October 2th (Exhibit 2S. page 62): ‘ 


Fort Wayne, Ind., October 27th, 1880. 
Minneap as (7a2 Laght ().— 


GENTLEMEN: The channel iron arrived Saturday; too late to do any- 
thing that day; but Monday morning we commenced with adouble 


gang of men on your holder, and will keep them on. We are getting it 
as fast as it would be possible under any circumstances. 


ready fast- 


We can ship a section by Friday of next week sure with every exertion 
to make it earlier; so our man can go upand commence the erection the 
following week. Weare much in need of money now, and wish you 


ands bad 
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e } ] 1 . = . les y 
would send us avout two tnousand dollars on account. \\ e have already 


: i i ® * ‘ ahs . ' 7 ] _ | ’ ‘| . . | - ’ be 
pala ior a large portion (> Lone material iT ne holder. and nave bwO 
large notes coming due now on account or the same, We €. pected to 
hare nad the mate ria all an your works and Vika tli erected before asking 


u to advance for the material, but the expectation formed when we 
made our settiements has not peen reall i. solely on account ol delay 


t pahanna’! Crow pia a cal ' : Ria 4 hh a , : 1 — 
CPi CLECLELLit iS, IO] W iil il we certalniy iret titi } oOinmMe, a> W ¢ Lire. every 
aby] : a } ; ~~ S ; ll 
possible means and expense to get then. i swe wut get tre holder 


; : “ , : , , . .% 
bpp OCTOTe ¢ iiract me. and iuStT @8S Tast now as a no.de®r can possibly he 


! i 
MINNEAP* ()etober 2ZYth. Ldayv. 
k / ] ict » & 
GENTs: Your favor ot the 29th received and contents noted You 
may draw on us at thirty days’ sight for $2000.00, which we will accept 
ind may. Wi (LT'é "4 ues / ) fy) nn That » syor th holel r Up ul the 


ime contracted for, and truly hope you wil icceed. Surely we need it 


‘ ' .¥ cy ‘ ‘ Fi ‘ a % i : 1 ‘ . 4 > | ; ‘ Fe 
DACGLY eno! a | can only say. aon t th =f, oment eeeRae 17 im done. 


] » J } — + >> + 
And NO Mmivel I St! , ana I th Al I J >| ind o4, DAZC VO), 
| } } } 
all urging the Appellee to observe the obligation of its contract and 
. 
ryahy ft] ' ke ok, ofl -1.1 . 
push the Work WI1UN &all possibie speed. 
’ + , . ’ . * 
‘ hie rest of the correspondence CONSIStS 4 nstant urging ana Sug- 
: . —_— ‘ ; } , »1 \> 1] oy ‘ ] . 
yestions of means for hastening the work, \ppelliant’s part, and ex- 
CUuses promises iil d ‘ecueats for 7 df on 7 rt of the Ap ellee ul til 
. . a 4 . >» ; ’ ; c. , Ad ii Pie : : : : + ‘ J) pe : . Ahi td 
the letters of Januarv 4th and Sth (Exhil ib, page 6;, and Exhibit 4, 
" ’ : ‘) .% : << . 
page 6S), in which the Lppellant speci al leclined to accept the 
. r . * , - 
Work a8 a performance ort the contract, roposed to have it con- 
s 1} , , ; oi] b _ os 
Tig ; | i= 7 i wity is rh bet & ¢ ce ive LOTT (1 ’ \ | wnt ne anie Lo 
‘FT'¢*s . mp pe all f) t y) v) ; '% i ‘a in th, ¥ thahe and 
7 | . iG fi iq ‘ j ii anf “4 jp) I r } q an y nd 
7 , 
i evidence on the question as to whet e was a time Imit in 


the contract mav be summarized as follows 

he first letter of the Gas Company, answering Mr. Murray’s proposi- 
tion to build the holder said: “We want the holder ready for use No- 
vember Ls ” Dar h subs que nt letter. Ol it r side of the corres pon- 
dence, contains some expression, more or less direct and emphatic, 
showing a clear comprehension of the importance of being prompt and 
avoiding delays,in order that the work might be completed within 
“contract time.” Mr. Brown and Mr. Rand, each testified that in the 
conversation in May, the date of completion was distinctly agreed upon 
for November Ist. or the early fall. 

Against this Mr. Cressler testifies that no time was mentioned as the 
date of completion. That nothing was said on the subject except that Mr. 
Brown told him he could take all winter—yet in the following month 
(June 30th) Cressler writes: “As you informed me when wm your city, that 
‘you did not expect to be ready for the holder before November or De- 
“ cember, ete., ete. This witness also admits that before going to 


sae 


: 
I 
i 
: 
; 
; 
: 
: 
: 
{ 
: 
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Minneapolis, he had read the letter of April 11th (fixing Nov mber Ist as 
the date ot completion) hut did not know that the (,as Company 
wanted the holder in Novembe 


In answer to each urgent letter from the Gas Company, throughout 
the Summer and Fall, Mr. Cressler replies we will get it done within contra 
,. A 4 . ad } ieee ll *. 4331 sits * vlantad +h wk « } 
Lhe. A rwards however. having delveratelv negiected the Work and 
utterly ignored the agreement and his subsequent frequent promises, he 
comes forward—in the face of his own repeated admissions and the ur 
impeached testimony of Mr a and Mr. Rand and the strong cor 
rol oOrat ive ¢ ' cde uCe ¢ yf all I he Corres por le nce Sand Says he Mercer heard of 
7 1 cont j ) r j f ; 


Th > pl ponde rance of evidence is overwhelmingly against Mr 
ler’s vim r re collection on this point. If no time had been fixed 2 the 
completion of the work, the natural, as well as the fair and honorabl 
course would have been to answer the Appellant’s urgent letters frankly, 
that in-as-much as the Appellee was aie no Obligation to finish the 
job during the Fall, it propos d to comp! © other more prol fitable con- 
tracts first.and take hold of tis patna sega convenience Such an 
announcement would have raised the present issue fairly and squarely 
at a time when the Appellant might — avoided the injurious conse- 
quences of relying on the Appellee’s performance of the obligation which 
it now seeks to repudiate. But the ponent nce nowhere hints at 
any claim of right on the Appellee’s part to ignore the time limit. 
which the Appellai 1t was constantly reminding it of 

On the other land, by constant acqguiesenc ana re peated express 
promises, it fully recognized ‘“‘the contract time’ as an essential element 
of the agreement and one reer it intended to live up to. 

Aside from the positive : cl preponderating evidence on thi s point, 
the Ap ypellee s course iemeadaeal the Summer should constitute an 

uitable estoppel LO prevent its being heard now to dispute this Lth- 
portant provision of the contract. 


i e 7. —e cy sa I . - } > ‘ W 
lf any doubt could be entertained that the time of performance. an 
| 1 ee 1} C.. 7 
the necessity and importance to the A ppelial of tull performance 
] 


within that time, were clearly and distinct] V aaleasmnd and agreed 
upon by beth parties at the personal inter view of May 28th, what sh: 
be said of the letter of July 8d (Exhibit 14) and the reply (Exhibit 15 
These letters, independent of i previous testimony, had, we contend, 
the legal effect of incorporating i the contract from that time forward 


DY mutual consent. the St] ealation th; 7 thie work should be completed 
by Novem ber 15 th. 


The conclusion that no time was agreed upon for performance can 
only be sustained by repudiating the positive testimony of two credible 
witnesses, closing our eyes to the situation and correspondence of the 
parties, and adopting Mr. Cressler’s unsupported testimeny ag a suf- 
ficient avoidance of his own earlier letters, admissions and conduct. at 
a time when the subject was fresh in his mind. 
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II. 


The second assignment of error is based on the expression of the trial 
court that the holder was completed and accepted about February 19, 
IsSsl. froho 3/ page — } 

We think it sufficiently apparent from some of the other findings that 
the learned trial Judge did not intend this as : finding that the holder 

yy the Appellant, in the legal sense, so as to constitute a 


Wailver OF periormance in strict compliance with the contract. Such re | 


} 3 ’ ’ . ] : .< a 
mnHaing woul nave peen INCONSsIstent wit tne ltanguage immediately 
r.1] ; rT } » 43 
lOllowing: It is not constructed of the material required by the spect- 

= . . _ . P ' ; Re 7 e 
tl lOnsS id does not fulfillin ever respec the requirements of the 


‘ } j ' , 1, — 

len proceeds » MaKe Cel owances to Appellant [ol 
| 7 | , | ’ | 3 } . > °* 4 

"CPL TE ~~ J | VIOLATIONS Ol Lhe CONLTACT (>T \ ‘ ven. part, which would, 

Of course, have bee iInadmissaovie airter acceptance and Walver in 


, , ’ * s | 7 ~ * os 
the ordinary sense: Dut. in order that the point may be fully reserved, 
tne Appellant has thought proper to maki Is assignment OT errol and 
’ : . . , , . . , - 
calls attention of this Court to the correspondence from October 15th 


¥ e } > ’ c : : | : . -_ ° 
forward (found on pages 62 to 6) oi the reco! which sufficiently rebuts 
- 


any 1dea of acceptance or walver 1n peruiltt r the work to be com- 
’ . 4 ° , 
pleted after the contract time. 


Barber vs. Rose, 5 Hill, 76 


On Lp) pe al from the decrees of the Cireuit Courts, In equity, the facts 
as well as the law are before this court 


Phe San Ped UO, 2 W hy Lo 
Hunt na. en, ,. 1] Q j ’ a Z j 


LT] 


, ) - , : <i 
lf this Court shall conclude from the evide! that the parties had 

} Y mst ° : 
agreed on November 15th asthe time tor the completion of the holder, 


tne question then arises as to the proper ru ; adumages [or the come 
: | ‘ 
a. a © 
pia ints delav until February 19th, 135 
e A = ies » all 
it mav be observed that the cause of dela is plainly shown by all 


.**% . . .*% 
ence, Was SImD tne Willluil and delibe rate 
negiect ol the complainant, in order to complete other more profitable 


hmovos, CONTA tec ior atter this Work was uncertakeDb 


the evidence and correspon 


exhibit 10, p. 56. 
Exhibit 25, p. 61. 
Exhibit 36, p. 64. 
Exhibit 38, p. 65. 
Folio 78, p. 32. 


. , 7” . + | 
7 ’ } =" ; tha cel re) recy t Live 
Appellant in regard to the need for it, and the general efi Mh Us 
_A 4 - : ;' : “ae . - » | ae } eas 7. fOLlLOY 9} \ 
Appelants business, which would naturaliy and necessaruy tou k h 
ee ’ ! 
| | } : ] po i ’ , ,)% (icre qi ¢' T)- 
delay in its completion. were all fairly within the Hhowieare ana 
. ‘ i . 


. 4: j ' 1, 
Lem piation or the Appellee _ . 
“a , . , ‘ " what the \ peiiants 

Vir T_ressier visited the cvground 1n Mav saw wust What th d })] bach dil 


i i i | ‘ | I 
‘ ow wih r is holder was to be 
apparatus and capacity consisted | RHeW Where ti . 
Lcpe i 1 and that It Was 14) stand ‘ Li . sii (>] Co] ie ()] Live rw ST} . 
D which constituted atthat time all the hoide Capacity oO Appel- 
. " ‘ : ' } 
ia ras-works. so that one of the holders then 1n use had to be taken 
down to make room for it. (Folio S53. a 

The business of Appellee was the manufacture of Just this sort of ma- 
chinery, and it must be presumed to have known the purposes to which 
it would ordinarily be applied, and that Appellant bought 1t lor the 
usual purposes of that business, and to fill the usual re quire mel is, go oe 
tO ad Lt e earn ¥ capacity of its cas-works in the manner pointed 
out by 1 evidence. 

- . 7 

The earning of greater profits by the increased storage and pressure 
capacity and the consequent increase of sale and consun ption Of gas Was 
the exact purpose and the only purpose which either party could have 
had in mind as the reason for this contrac! 

rT! p mpany having the exclusive sale of gas in the City of 
Minneapolis would naturally have a much larger demand to supply dur- 
ing the winter months than at any other season was a self-evident pro po- 
sition it peculiarly so to the Appellee, whose business ie 1t famli- 
ign! Wit i he details of this trath« 

The precise amount of daily loss which the delay would cost the Ap- 
peliant may or may not have been estimated by thi \pp yee In advance 
1 . . . . .*% . 
petore qaeverminin LO pul this contract aside uUntu Line Cli pletion of 

4 
othe rw ris But the > ¢ { LUT Or 1 = s vi} i) 1c Wwe iid LHUus Int { 
must necessarily have been understood by it 

Phe \ppellant showed, in a manner thoro ignivy scerentine ana exact, 
tne pl se mount oj} pr hits actually lost by the de In the nature 
of the case no estimate of the real loss could have been made upon any 
other rule or principle which would at all con pare r certall ana 
accul with the mathematical and mechanical demonstration offered |i 
LnIs evidence ] Indeed anv otner mode Or «ee nputh -s ici bys 
qaevl i at all 

rive lixed number of pipes of given dimensions for conducting 
illuminating fluid from a holder of ample storage « ipacity to a 
riven } er of ers, Who desire and are ready to pav Tol all 
{ is wien ti andarad pressure can supply dur ertain hours, 
and it | hit a mere matter of mathematics to ascertain the pre 
cise number of thousand feet which would be thus supplied and sold 
[t is equally a m é of arithmetic to ascertain the Imber oF leet 

. . 
supplied through the same pipes, with one-half or one-third the 
proper pressui ind the difference multiplied bv the net proht pet 
thousand feet gives the precise amount lost by the loss of pressure 
and storage capacity 

it cannot be disputed that mechanics and mathematicians would 
resort to this as the correct and only method of ascertaining the ex- 

. ” - + . ° > : 


act difference between the quantitv of 


| the gas supplied under the re- 
spective conditions of a sufficient holder, with standard pressure, and 
| ipacity and diminished pressure. 


lar 
i@] ( 


we 


i lel cL OL Compu r Ui Liat) sus ined seems as consonant 
consider al decisi : with the considerations 
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But independent of this rule of practic t s established in a 
. . , . ; ” . , a 
" ' . 4 ? ‘ — ‘ : . cr? ; : ‘ » tira tives : 
tLnorougnly satisiactory manner Dy the evidi Lhe Case tha Uri 
: : ] , : j } | : . ‘ ? H i 
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: . > icy 
Wi e Circuit ( tapphed an erroneo rl of damage « 
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Was, ior ~? \ mecnanical reas ns ; Mon for if (ils Pie) Té 


ij 
and Mr + 


ind and Mr. Brown. who wer shown to be experts ol! 


wide experience on this subject, fixed the difference in value of thi 
holder : constructed a d the \ iue o constructed AS Ch led 
TO?! hy rne Co}! ract at iron S4 500 to S5.000 

They explained that unannealed iron is mu re liable to crack and 
split at the many thousand rivet holes and joints which necessarily exist 
insuch a structure, thus constituting a perpetual source of expense both 
in the leakage of gas and the cost of continual repatrs. Some idea ol 
the importance of this consideration may be gained by reference to the 


°f . - - 9s ‘ . 1] : rect ' 
specifications on page 70, folio 182, from which it will be observed that 
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each ¢ n required some five hundred sheets. « en sheet presenti 
AODOUT T nm } CPL of | rie sire Oo} its hour eaves and all of thes 
lo be riveted together with rivets one inch apart 
Uther variations from the contract were pointed out by the witness 
nd were fo Ind to eXIst hy the Court. but 1 s 1s in 1] respects Li 
ne.aeparture 
ro res \ is the (C4 lit Court allowed th \ppellant 8675.00, t! 
| en larket price between annealed and unannealed iron of th 
Q LIT | 
\\ f leSLION { riven Tise LO nore rr uent and elaborate (| 
} 1 cou = >] \\ Li in the bnquiry to thre remedy of L Contr 
iO has ied to perform his contract in all respects 
| earlic onfi Of Opinion, or perhaps we may more proper] 
eo nsuccessiul attempts to apply ; uniform rule te 
v tine (tere Lois court 1} Derm VE ge One 2 Wall. ] 
“Wig " , ' ’ 
i> DDI Livie LO Lhe case 1 OT we uUnaerstand thie qaoctrine now to 
Ti ’ ' T's Lote inAnt } S rie COnsSsecHnted toa a parcure iow bye 
t but \ Om ft iture Of the case he derives some benefit 
tu Lhe work aon the Contracto may recove] not Ol th contract 
because he s abandol hat—but on a quant merut and quantum 
4 ‘ 
viel lor the work and materials furnished, not exceeding the con 
tract price, (unless the cost of the work or materials has been increased 
by the fault of the defendant) but against plaintiff’s recovery the defen- 
dant mav recoup the cost of making the structure contorim to the con 
tract, or the difference in value between the structure which he gets and 
the one contracted for 
Dermot vs. Jones. 2 Wall. 1. same cas, 25 Hor., 220. 
Van Buren vs. Digges. 11 How.. 461. - 
Smith vs. Brady, 17 N. Y.. 172 
Hayward vs. Leonard, 7 Pick.. 121. 
2 Simath’s leading cases. D. o4. el OY. AeLE ' f Pow 
lhe gas holder was erected on Appellant’s premises, within a lare 
ind expensive tank and building which Appellant had built to receiv 
it, Appellant having torn down a smaller holder to make room for it 
os 4 ‘ si 5 tun ‘ . aaa ‘ a | i< t ail s * 
When once erected it eould not be removed without tearing down th 
cylindrical brick building inside of which it was put together. It was 
physical impossiblility for the Appellant to reject the holder alto- 
gether or require the Appellee to take it away, and the Appellant’s ae- 
tion In resuming possession of its own land and buildine With this 
holder inside of it, did not amount to an acceptance or waiver of any 
of its rights under the contract 
Dermot ve Jones. 2 Wall | 
Mun ie Putt. 5 Ellis a « 105. 
Hunt f i nbled ji Loe if 00 if Zi iW RR A: 
‘There is 


evidence in the case 1 


LO suggest tha 
at the iron was ut 
rence is not readily 
en received. the sheets were ( 


annealed until after th 
discernible 


t Appellant 
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knew or 
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from casual 
overed with a thick 
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TRANSCRIPT OF F 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. 25S. 


.- THE UNITED STATES EX REL: GEORGIE W. HARSH MAN, 
PLAINTIFF IN ERROR, 


THE COUNTY COURT,ZOF KNOX COUNTY AND THE 
Aces THEREOF 


JUS’ 


IN ERROR TO THE OLRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURI 


}- 


FILED JUNE 18, 1584. 
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first day of ebruary, A. o 1SS4. 

; [Seal of the United States Circuit Court, Eastern D : | 
fA. P. SEL B Y. 
"; f 
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OCTOBER TERM, 15586. 


THE UNITED STATES ew re/. GEORGE 
W. HARSHMAN, 


Plaintiff mn Error, 


| IN THE 
Supreme Court = United States, 


. No. 258, 
THE COUNTY. COURT OF KNOX 
COUNTY AND THE JUSTICES 
THEREOF, 


Deft ndants in Error./ 


STATEMENT OF THE CASE FOR THE PLAINT- 
IFF IN ERROR. 


| T. K. SKINKER, 
) Of Counsel for Relator. 


ST. LOUIS: PRINTED BY CENTRAL LAW JOURNAL. 
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IN THE 
Supreme Court = United States. 
OCTOBER TERM, 1856 


THE UNITED STATES GLORGE 
W. HARSHMAN, 


/ ; | De ‘Fi « 


THE COUNTY COURT OF KNOX 
COUNTY AND THE JUSTICES 
rHEREOF. 


Def \ is i j 


STATEMENT OF THE CASE FOR THE PLAIN 
IkkF IN ERROR 


aiestinediieseneeees ee “ee » Rete te " AR on ie. ied 


» © IN THE 


Supreme Court = United States. 


> 


OCTOBER TERM, 18586. 


THE UNITED STATES ex rel. GEORGE 
W. HARSHMAN, 


THE COUNTY COURT OF KNOA 
; COUNTY AND THE JUSLICES 
i THEREOF, 

Def va 

i. STATEMENT OF THE CASE FOR THE PLAINT- 
ig ] Ik-F IN ERROR. 
Pitas F 
a fF 
a This is a proceeding by mand us against the 


justices of the County Court of Knox county to com- 


pel them to levy a tax sufficient to pay a judgment for 


: 


$77,574.46, obtained bj the relato! Harshman) on 
the 28th of March, 1881, against that countv.in the 


Cireuit Court for the Eastern District of Missouri. 


The information alleges that ‘‘said judgment was 


recovered upon bonds and coupons Issued by said 


county in part payment of a subseription made by 


7 


said county on the Yth day of Ju 


tal stock of the Missouri & Mississippi Railroad 


Company, a railroad compan) duly organized under 


the laws of the State of Missouri ; that said subseription 
was authorized by a vote of the people of said county 
at a special election held pursuant tO ab order of the 
County Court of said county, on the 12th day of 


a 


’ 


March, 1867, under the seventeenth section of chapter 
63 of the General Statutes of Missouri of 1866, then 
in force; that at said election two-thirds of the qualified 
voters of said county voted in favor of and assented 
to the making of said subscription; that relator had 


requested the said County Court and the justices 


thereof to levy a special tax upon all property in said 
county, made taxable by law for county purposes, and 
Upon the actual capital that all merchants, grocers and 
ther busing ss men may have invested In business in said 
county, and to cause the snid tux to be collected in 
money, and when collected to be apphed in payment 
and discharge of said judgment ;’” that the County Court 
refused and neglected to make said levy, and that the 
mages 


county had no property out of which the judgment 


re mn 
COUT De TNae. 


Che alternative writ Weis issued and served, and 


n due time the respondents made return substantially 


' 
iis follows: 


They denied that the bonds and coupons on which 
relator obtained his judgment were issued tO pcb any 
SsuUDSC] pt lion authorized by au vote of the qualified 
voters of Knox county, and denied that two-thirds of 
the qualified voters of the county ever voted in favor 
of or assented to the making of any subscription to 
the capital stock of the Missouri & Mississippi Rail- 
road Company. ‘They averred that, in point of fact, on 


the 13th of May, 1867, the County Court of said 


county made a subscription to the capital stock of said 


company in the sum of S$ LOO.Q000, ind on the 2d of 
May, 1870, said court made a further subscription te 
the stock of said company in the sum of $00,000; that 
it) pavinent Ol both oft thes slit Cri] Llons 31d court 
: i | | e +l, } trie tt My « ) PAC). 
Issued DONds OT the denominations of > ANG Dd. 
that hfty-eight oT relator ~ said Hbonds me or the firs! 


> . : ; | : , 
of these Issues, and sixty are of the si ad; that DOU 


of these subscriptions were made wi | the assent 
P des hss | | ee : ‘ — ‘ | 
oft two-thirds of the quaiihed voters of | county, and, 
indeed = — te heing tal : ’ I acvratmat 
pmdaeedad. W rmonoutl AnY VOuL 4 itis? fin i «lf eo 4 iti iViLiList 
| . + . ol .% ~ > > . + . > | " " i 
pe w 1] OT sald qualihed voters: ton eit vere DAC 
hy authori > aati 12 of +t! tar of the 
Vv Aaubnoricy ony Ot section 19a Oo] LC or the 


Missourl & Mississippi Railroad Company, being an act 
oft the (;eneral Assembly oft rne ssi i 4 \inssourl. 


entitled **An act to incorporate the Missouri: & Missis- 


=e ' 9 1 

Sip pl Railroad ¢ oOmMmoanyY, approy ruary ZU, 

SOD. (gus V. ImTid. i). ss bhatt 1 retatol ~ 
4 : I 

suid DondsS cContalns ons Tace a recita nat iL is Issued 


Y 


under and pursuant to orders of the (ou L\ Court of 
Knox county tothe Missouri & Mississippi Kailroad 
Company, for subscription to the capital stock of said 
company, as authorized by **Anact t corporate the 


Missouri & Mississipp! Railroad (‘ompal vy . approved 


4" esac Di) } a Be ~_ ' : ; i 

February 20, 1865: and that said court has each veat 
. | | 

since Line Issue of said honds levie ' . rt one- 


Lwentie th of One per cent, Upon the iSsCsst \ ilue of 
all the taxable property in said COUDLY, AD i has caused 
the same to be extended.on the tax books « f snid county 
for each year, and has had said tax collected for the 
purpose of pat} ing said bonds and COU 

(in the incoming of the return, relator moved to 
quash the same for the following reasons 

|. The averments of the said return, and the 
matters and things therein set forth, are inconsistent 
with, and contradictory of the record in this case, and 


) | | 3 
the solemn admissions therein made by e county. 


*. 
~ § (*i 
, 
a ; 
’ 
: t 
s 
~ 
’ 


eord and judgment in this case forevel 


yar ie spondents from den\ ing that the 


ons on which said judgment was ren- 


horized nDv a vote of two-thirds of tne 


of said county, taken at an election held 


+ 


° . ‘* " . } ‘ 
ion seventeen of Chapter v9, Ol the iwen- 


Missouri of 1866. then in foree, and 


mtv ip PUbrsuU ince only of the charter of 
Mississippi Railroad Company, upon 
ion, and without the assent and against 


at: ’ Bee men . “4 o% 
thirds of the qualified voters ol said 


’ ' ’ e ’ 
Knox County, the judgment to be en- 


nsist OF the petition, the summons, and 


n OT service, and the entry of juagment 


; ' . 
paverred tnat, **on the moaay of June, 
. | 4] 
} i I PD, “Lillis Tue LO Lie capital 
| . I? 
url & ALISSISS )] wuilroad €om- 
' ‘ fay] ' ; ! lcnt | 

‘ Pia ii} Ccitliy OLNVatihigea Une l tne 
the sum of S8100.000;: that said 

( , ; | , } f 

Lut ized DV a vote oT the people oj 

. ; : 
erection heid pursuant to an 
4 


' : ‘ da 
( i OT SAld COUNTY. on the lYth 
‘ty a ’ > > 
t ii tat <>) eenth SCCTION t}i 
on | ‘ ’ , 
7 il Stat s of Missouri of 


hat at said election two-thirds 
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5 =e 
— om 
abe - 
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oe 
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* 
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* 
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oe] = 
~ ~ 
oad 
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od 


dl county. to intersect the North 


id, at or near Macon City, or in any 
, ‘ ' . ' ® ; = 
id company, which mignt auly organize 

- ; » Boe 

ws of Missouri, and construct a railroad 
xx county, running through Edina and 
wit! Lie North \lissourl Railroad, or ruli- 
ney, in Illinois, or Macon, in Missouri, or 
n the Missouri or Mississippi river, such 


taken suoplect to the condition, that i 


™ . ; " , .« ‘7 a 
ivablie in bonds of the county, bearing 


interest. and running ten vears: that 


l.so as to make Edina the 
fF Knox county, a point on the line of any 
ne stor Kk Ol which the court should be 
» subscribe, in case the qualified voters 


‘ + | . ®. . : | 
‘election assent to the making oT any sub- 


7. as averred in the infermation, and 510 
cing said subscription, 
were cast against making said sub- 
he time said orders were made and 
as held, the Missourl & Mississippi 
pany was Dj law authorized to construct, 
templating the construction of its railroad 
town of Macon, in Missouri, through the 


Kdina. in Knox county, to Alexandria, 


f 


lissourl, or Keokuk, in lowa; that in pursuance 


in them vested by the ceneral railroad 
ate, and Dd the vote of the people afore- 


J 


Court thereafter made said subserip- 


yVUY TO the capital stock of the Missouri & 


ine 


ississippl Railroad Company, a1 
- = . 


pet ment 


Car I 
> > | 

i 
é 1 Si 
é 1s 
6 18 
és is 
sé Is 
‘+ } 

i 


and was by 


. 


itv. and Wis D\ them 
‘tion, as to the significance 


ind without 


bonds were nol issued 


eourt never confine 


id charte} 


honds Wis draw i 


. or ot 


' tne power 


» 


er Cent... 
+ : 
()i pDoOwel 


Vy OF tne 
i” rates, 
- 4) 
* + 
Cs bUliiy 


| railroad 
with the 
that the 
oad COll- 
rities of 
sed with- 


recitals 


, 
. 


(pi 


; ‘ 
' 


OnRKUR,. 


| 
; 


ection | incorporates the compa 


er to construct re | railroad. eeLe 


? 
. 


— . j sont -— . ) Tw cer 
approved February 20, 1865. 


ii} 


: , . 
>» 7 >» ’ . 7% « ‘ " 
irom thie town oO] Macon it) 


a a 


n the State of Missouri, throug 


’ 
i) 


he county of Knox, and thence 


ortheast corner of said state, in the 


1 lowa, or Alexandria. in Mis- 


‘ ’ ’ ! ‘ i i . 

~al 4 1 Lil ‘ i ¥ \ cLiita eoiect 
; 7 

‘ ici ¥\ » | ' mab thi bonds Ali 

reyae i 7th iePnvine 

i eeLeLesen ‘ | fi PCRILY . Ci Lhy itit? 
: i " 

; ; . ‘ cath - . ¢ 7 
t LEICOTIS ity) WEIL CULM eeae . 
' ; P ‘ 
‘ Cit i our 
‘ : , | ‘ 
eli first offered the 
’ 47 ' 1 4 
’ 7 : 
ul natrsoai PeLUTr! 
‘ ¢ } ‘ } 
ii} tiié simmer i ii ‘ is( ()i 
: : 
; ’ ' 
4 1 = tLe? ! ; rare eT Out 
; ; ¢ 7 i ’ i 
i ' Prete iL Me ' i* A mitt ruied 
: ‘ ' . 
Le , Cal Lrpic Pe tiat 4 eae) 
filed with the petition. To 
; 
+a) { ; 
ime excepted. The relator 
. > * > id | 
| i iil ‘ i ‘} ‘ id rie a 1c pe 
sor nd judgment, and 
; ; j 
r sal oOnds Contalns thls re 
' ¢ ; 
.. i made tridi WULTs i fii (>) 
) "7 i | eT a 7a syaPrYT ¥ | >} *. ;r) 
t Ai? Lita 6 LPI j 
\] \] 
: ’ y 
Live IsSOUT Xx LISSISSIPDI! 
: 
° n 
7 | ' ' *) ‘ ’ . 
LLILOTIZCdGd UY ai if OT Live (7en- 
. > e ° . ’ 

StALe a Ou} tle ‘\ 
taht ()i i ssourl. entitled. j i} 
ive Vii : : }? | 

3. ’ 2 .¥ 
VWISSOUTL & ISSISSIDDI Lilli 


at nee tn wg ten ile ek Petia ntl RS HA 


—s oo ee ios 
peat gS iy ee 


Section LS provide S sol shall Ful for the 
corporate authorities of any city or town, the County 
Court of any county desiring sO to ao, to subscribe 

| ‘ es 
to the capital stock of said company, and may issue 
bonds therefor, and levy a tax to pay e same, not 


to exceed ons twentieth of one per cel I ipon the as- 
<— ssed value ot taxable property ror ew \"4 a 

Re lntol then read in evidence the orders oO] the 
-_ P ‘ . *, 1 “ . | ~ - } P ' . 
County Court of the 6th of Februarv and thi ith of 


March, 1867, being the same in substance s set forth 


1?) his VnSsWwel tO respond nis return. ana isd) an order 
se ’ : : 7  emme P } 

of the Sth of February, 1867, appoin ry judges and 
iranging other details of the election, to be held on 


the 12th of March ensuing 


mm * 


Relator then read in evidence the official returns 
of snid election, dated March 18, 1567, showing 510 


‘ 


votes cast in favor ol subscription an S votes acalnst 


Relator next showed by the records f the County 
; ‘ 7 , : ° | 41 . 
petween the Lath of Viar nm ana ne Of] 
\I; 1 wi 4 t} " 2 . ‘ . ’ +) 4 : " a % i th " ‘ i 
amy. J Ma. ne court WAS NOt In Session, and then rene 


im evidence an order oT the court made on ih l; 


ISO7. as follows: 


‘§NoO V.ALtTOIS Gay, if is ordered by the court that the 


. * , . . . ‘ : 
president justice of this court be and 1s hereby author- 
: . t r 2 , ' : 

ized to subscribe for and in the nam I e County 


. . . ’ , * " 
of Knox, for the use of the Inhabitants thereof, one 
thousand shares of stock in the capital st the 
Crit tisat tic "Ihtits © SLICK it} iat Capita rh OT Bei 
Missouri & Mississippi Railroad Company, upon the 


follow ing terms and limitations: ist. ihat the sum 


of one half.of one per cent. of said stock, being 
a 
» 1 1) ; : — ; oe een 
SLUU UU, be paid In casn to defltayv expenses of survey 
. ~ . ’ . | I\ . , * Ty o a] 
of said road through Anox county. 2d. nat the 


remaining 994 per cent. of said stock be issued in 


’ 


honds of the County of Knox. bearing seven per cent. 


ct 


interest per annum and running ten years with 
coupons attached, the interest on said bonds payable 
annually at the treasury of said county; said bonds to 
ned D\ the president justice of said County 
(‘ourt and attested DY the clerk thereof, and made 
payable to said railroad company upon order of the 


president and directors thereof: but in no ease shall 


ied except for werk actually done on said 


= 
4 
oo 
f 
j 


rajlrond within the limits of Knox county. which 
amount of work shall in all eases be shown by the esti- 


mate of the engineer of said road, verified by his afhi- 


ich said estimates shall be filed in the othece 


the Clerk O] this court. 


Relator next read in evidenee an order of said 
County Court made on the 16th of May, 1867, whereby 
the court levied a tax of twenty-five cents on each $100 
worth of prop rty’ in the county, to pay interest on 


4 A ; 


bonds to be issued undel the above order of May Ld5th 


Relator also read in evidence orders tmade at the 
May terms of said court in subsequent years, whereby 
LAX Ie\ if s were mad LO pay interest On bonds Issued 


— » es 
it} Sfi1ci COUMDAD YS rh ws rOLLOWS : 
‘ . 


| 4.1 cat | > 62 . : » . ' f> 
in the year 1504, 5U cents on each $100, 
1S64 At} ts ‘é es 
. Is7iQ. 4 sé te +s 
Lye yt} + > 6 
17) r , - * 6 . 
(aig 
> . $e'7 & } * + 
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Relator new init ‘4 Pad a : ' | . 
i. + cai t : a5 XI LnLrOaGaUuUced re Pe. it WiLtt SS « 


Welham £. Plumer, who testified, in substance, 


that in 1S50¢ be was one of the judges of the Knox 


i a al Ce ee es aaa iis ater * ee te NE SS Se oT aw eae US i 2 ee 
wk 


County Court, and as such participated in making the 
subscription of May 15th of that year; that in makin 
that subscription the court acted in pursuance of the vote 
of the people, taken on the 12th of Mare! evious, and 
considered that they were carrying out the will of the 
people is expressed in that vote, and re acting 
under the general railroad law of the State, which re- 
quired a vote to be taken before any suds ription was 
made: that the court had been asked to subseribe 
without a vote, but were unwilling to assume the re- 
sponsibility and had declined to do sO, and Would Hot 
have made the subscription or issued thi nds had i 
not been for the vote: that the-court understood that 
there were two laws in force under either of which 
they might proceed—the general law which required a 
vote, and the special act incorporating the railroad 
company which did not require a vote—before sub- 
scribing; and further understood that if thev pro- 
ceeded under the special act, taxation to pth \ the 
bonds would be limited to one-twentieth of ie pel 
cent., but if under the other Lhe \ Ippost | ther 
would be no such limit: that in making t! levy of 
May lo, L867, they were acting upon that idea; that 
witness did not understand the recital in 1 bonds as 
asserting anything to the contrary of this, and did not 
mean, When Issuing those bonds, to assert by this re- 
cital that, in making the subscription and issuin; 
the bonds, the court proceeded of its own motion 


. + . t ’ * 
under authoritv yiven Dy the charter and without ref- 


erence to the vote: nor did he believe that the othe 


’ 4 + : 
members of the court or the court, as a lt : ended 
to ; rt that ti , mh ’ — 
SO LO asserec: thi MW WCeOIOers OF SLLiILed 
e 
togvetoel iuliy, and were Ol Otie i na i tl 


L2 


Missouri & Mississippi Railroad Company, approved 
February 20, 1865,’" was pul into the bond by mis- 
take. Neither himself. nor either of his associates, nor 
the clerk of the court, was a lawyer; the form of the 
bond was intrusted to the clerk; but witness thought 
this recital should have been that the bond was issued 
to a railroad company authorized by the special act, 
but the court were acting in pursuance of the vote 
under the general law, to issue the bonds and raise 


money to pay interest on them. 
ns . 
Kelator next called: 


Abner L. Gilstrap, who testified that, on and prior 
to the 15th of May, 1867, he was president of the M. 
nt. KR. Co.; that at that time said company was 
contemplating and endeavoring to secure the con- 
struction of i line of railroad from Macon City, In 
Macon county, \iissourl., through Kdina, in Knox 


. 4 , I saith am +} - : : , 
CounLY,. to \lexandria. In Clark county. \\ itness then 


, , eet ~o . i S ae ne ene ant , a3 : : 
produced and iaentined the journal oT the proceedings 
4] } } ee + ‘ Pg . 2 . 

Ot the DOATAG OT GIectors O] SfLid COMMpAany, and read 

rrom said journal a resolution of said board adopted 
. ; } } ‘) ’ ae, a 

at 2 Ineeting heid on the Loth of \iav. LSO7. at mana, 

Ion to the capital stock ot said 


; 


company that day made by said County Court; and 
» 30] ition ot said hoard appointing himself 

3a committee. to draw up forms of cer- 

ck and other instruments to be used by 
said company, including bonds to be issued by coun- 
ties to said company. Witness testified that, in com- 
pliance with said resolution, he drew up a form for 
such bonds; that in the county of Macon, where 


’ 


ne | nseil resided, a subscription pavable it) bonds 


SAid COUNLY, witnout taking’ a vote ol the people ; that 


sent this form to all the counties which wer ibscrib- 
ing to his company, including Knox, and that the bonds 
before the court In this case are in the form drawn by 
him. Witness was oft the opinion, at the time this 
subscription was made, tbat the County Court had 
power LO subscribe under the ChOATLer WILDOUL U vote ol] 


the people. 


Lhe decision of the Supreme Court of Missouri, in 
the cuse of the State ea ve/. The Missou: & Muissis- 
sIppl Ruilroad Co. v. The County Court of Macon 
County, reported in) Vol. n. No. Ke} ). La. Dy 
which it was for the first time judiciaily determined 
that a subse ription could be made to the stock of this 


company, was not promulgated until October 20, 1&7, 


Relator produced evidence showing | it Line hifty- 
ela@ht bonds described in the first paragraph of his pe- 
tition were issued in pursuance of the ord of sub- 


; ° } ‘> ~ . , 
scription of Mareh 13, 1867. at various time during 
4 


the yeur LSOS, but not the remaining SINty\ MOndads 


; ’ + 2 = ‘ 41. a] 
hi lato iso offered CViIGdence SHOW TNE Lot ae 
tuxes levied by the County Court, as above set forth, 
' sp*es 7 7 } " ‘ ‘ ; ‘ > cd . — “ om 
\ ¢ if pala \ | if tax-payers OT slit "a } iil ‘ | i bi \ 


’ 
| 


and punctually as Other taxes, and that the proceeds 


OT said taxes were applied irom time t 
7 

payment Of coupons for interest maturing it Said 
| i : | : : . . 
bonds, as the same matured, without dist ion oO} 
’ ' P 
class, and that all such coupons were pai to ar 
including the vear 1874 

telator here rested 

[hereupon the court instructed rOl- 
iOws 

he issues of fact submitted to 

First. Was there an election held under the orders 
. . . ry . “ i > ‘ 
of the County Court, read in evidence, and did two- 


14 


2.4 , } ca } , ‘7 . a) leetio 
thirds of the quained voters Votne at snd election 


cast their votes in favor of the subscription by the 

County Court to the stock mentioned in said orders? 

Whether or not the required number of voters 

cast their votes at said election, if held, is conclusively 
’ 


established 0 the records of the court, behind which 


ho inquiry of fact is permissible. 


Second. Was the subscription to stock in the 
railroad company actually made, not as recited in said 
bonds, under the charter of the Missourt & Mississippi 
Railroad Company, but under the general law, whereby 
the authority to make said subscription and issue bonds 
therefor was dependent On the vote of the people? In 
other words, has the relator proved that, despite the 
recitals in the honds, they were not issued as recited, 
but under the general law, and that said recitals in the 


bonds were made through mistake or inadvertence? 


The jury are instructed that, to overcome the re- 


citals in the bonds issued by the County Court under 
its seal, the evidence must be clear and_ positive, 
full and explicit, and that the burden of proving the 
alleged mistake so as to overthrow said recitals is upon 
the relator inthis case. And the court further instructs 


the jury that the evidence to overcome said recitals is 


the jurors will answer said inquiries affirmatively 


or nevativelyv—tnat is. ves or no—to each of said ili- 


Under the instructions thus given the jury should 


answer the first Inquiry, Yes - and the second Inquiry, 


The jury answered accordingly, and there was 


: NOt re “71 , | - pay > eet “ 
juaginent denying tne peremptory writ of mandamus. 


In due time the relator moved the court to set 
aside the verdict and judgment, and to order a per- 


emptory writ, assigning the following reasons: 


|. The judgment of the 28th of March, 1881, 
recited in relator’s information, and read in evidence, 
is conclusive upon respondents, and they are precluded 
from averring the facts pleaded in their return. 

2. The court erred in admitting evidence in 
support of respondents’ return. 

3. The court erred in instructin 

i. Upon the evidence submitted, the relator is 
entitled to the peremptory writ as prayed. 
5. The recital in the bonds on which the re- 


lator’s judgment is founded is of no force as against 


— 


him. 


6. Lhe verdict upon the second issue submitted 


to the jury is against the evidence and against the 


law. 
- lhe orders of the County Court of Knox 
county. read in e\ idence, authorize d thes ibseription,. 


which was made Mav 13, 1867. as shown in evidence: 
and said subscription was made in pursuance of said 


order, and of the vote of the people taken thereunder, 


March +s LSO7, us shown in evidence, in I's ance of 
the cweneral railroad law: and the bonds vrhich re- 
lator’s judgment is founded were likewise issued 


+ 


under said law, and in pursuance of said 


This motion was overruled, all exceptions were 


duly preserved, and relator sued out 


t } H i . se oe. © ie 
rine «i | ;\ ( Our he Lone pow Te SE subseribing 


to the stock of the Missouri & Mississippi Railroad 


; : ~ - . ‘ .* . : . . i, 7 
Wom pan nna issulnYg bonds, LO proceed eithe Unael 
i se? : ? ' ° *) . +» lat ‘ Fe ‘ 
the charter of that company. or under the general 
‘ 
‘ ; 1 , ¥ 
mahal dal t its eleectiol 


it the court proceeded under the rene ral law, the 


ower of taxation to pay the bonds is unlimited, 


i ' , 
‘ > ¥ y7 ig? ’ | »P*gs9)) 7 . , 
ind the reiatol is entitled to hus perempcory Writ. 


[1]. 


; — . > | ; " | > } ; 

The record and judgment of March 28, 1881, in 

the principal case of Harshman v. Knox County, are 
as) ley ; " thy yo ry mast van wan hy “so | “il ry +} . 
CONCLUSIV<« Lnbat the proceeding which resuitee it) Lil 
. C : " ; wast ; ‘ | >>} — : . ¢ ae _f +] > 
Issue oT tht kMOnGS was taken In pursuance Ol Lilé 
veneral railroad law, that there was a vote, and that 
‘ " +} : . ;° ; 2 rraly : “l ‘ ~ 4 {} " " seit ' vi 
LWO-LDIPCUS OF LIL qua lines voters OT tbe COUNLY VOLet 


in favor of subscription 
a 


<, ’ a J : 
The court erred in submitting the second issue to 


the jury, and in the instruction given thereon. 


—_ 


- Because if misinterprets the recital in the 


2. Because the issue submitted is not the tru 
issue In the case, and the rule of evidence applied by 


the instruction is not the one applicable to the ea 


isc 


4. Because upon the facts as shown in evidence 


the relator was entitled to judgment. 


. 
‘7 


f Missouri, 1&6. 


7 Dan $ 
se nn it of the (reneral Rail rie av pro- 
a Vidi ~ 
4 . ,* | ‘ 
it sh e lawful for the county court of any 
' _ 1 »* .* ' . > | : » £ 
COUNLY. Ce CITY counel TT anv CITY. O rhe ees oT 
ry peat 4 t | t - £ ‘ 
iny iti I i ed Lown, to take stock Tor sue ilkLV. 
city or town in, or loan the credit thereof to any rail- 
i | ; : , } ! ' 
ronwd ¢ puny. cluly orgnnized under this ¢ / f other 
f - J ~ j ‘Ovid tihat f hy) ' 
a AD CCELE provided, that two-thirds of the 
quaihe ters oT such county, CIty or town, at a reg- 
; ’ we , e ; % 
imr ¢ pecial eiection to be held therein, shall assent 
| » SLICT} a i Iption. 
* »>*?) 
(7) Str \lo LS6o. » Oe. 
lhis section ipphes to railroad companies er ited 


spe hat 
Mississippi R: 

~ is ssl} pei vil 
i i ' | 
SCTIPLIONS LO Di 
2 an OT rive (} 


s, ike the charter of the Missouri & 
road Company, and authorizes sub- 
made to such companies, pro, ie the 


ao a , . : 
Liki te cl voters Is obtained. 


( 


etc, i Der 


[s 


teau v. Allen, 70 Mo. 290, 526. 
loote v. Howard County Court, | MeCrary , 
21s 
Il. 
/y fj) CoOMrl proce epiled 4 nele ;" hie Tei ral law. thi 
pr rey or 9 107 An pe y AL honds is uniimete d. and 
a Plator 92 pyplitled to his 


/?' s*é mptory mpi. 
- + . *y% } " 
Section 18 of the General Railroad Law provides 


=. . ; an . ° ’ 
making oF such subscription DY any) 
CinYv €)i town. fi proy died ror it) the pre- 
vious section. such county. city or town shal! there- 


ie, like ubscribers to such stock, 


otner 


priviles s granted and subject to the 
liabilities imp sect DY 


this chapter, or by the charter 


of the company in which such subscriptions shall be 
made ind in orade r to raise funds to pay the installments 
whl hy ies be ‘ 


’ 


r¢ ealled TO! from timetotime by the board 
of directors of such railroad. it shall be the duty of 
or eity council. or trustees of 


such subscription, to issue their bone 


; 
‘A 


tne county court 


such 
} 


i= 


y a special tax upon all property made taxable 
ny law for COUT 


nty purposes, and upon the actual cap- 
ital that all merchants : 


mints and grocers and other business 
men mav have invested in business in the county, cits 
or town, to pay such installments, to 

, 

i 


be kept apart 
rom other funds, and appropriated to no other pur- 
Ose than the LD; 


payment of such subscription. 
Chis 


relator to 
“<i sufthelent to pay his judgment. 


United States v. The County of Macon, 99 U 
S. gos. ol. 


section entitles the 


have a tax 


Z18. 


Foote v. Howard County Court, 1 MeCrary 


il. 


rad and judaqme nt of March YS. ISS]. aD 


- 
: 
a 
$ 
Hy 
H 
¢ 
; 
; 


a mee 


P . = sh hee Sa. Aaa gh Three a 
le NEE RO LAL AIOE 
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_% . : . ; ; , 
sie sii sit @f / ‘ is OT /i/ eatin Lam, 7 . fi NO? f faF7 Lop ‘rie 


“’tadi PsN SG TS fia? Shia proceedtii Fe which j sii ) iii fb hie 


SuMN GTS ‘ij J fiti22 S Tuan fils, iF, j j pers ii j ffi (fe ji- 
aad | pj ; Psy fi ie ih yf ij / if rf i . ar i to - 
’ 
Shiai ¥ Oy ar fil riati if rol Ss OT bdie r F ji ‘i did 
i . 


; 


riaror sy 7 subscriplion, 


Lhe hudgment Is a ud rment by default, in the or- 


re ” , a . . , dell 
dinary- form. Lhe petition contained the Tomowing 
‘) Sul sea? . sey oy _ } : ; : . + | rig 
UVeCrIICHLS : Lhas sili si SCrIpPtLon Wiis LLIUVLT IZ? 
} . ‘ ‘ +} : | ‘ 5 + I " 
»\ ! yr ‘ji Lili ties ‘ | sfiidt COULLYS ri \ ION. LUKRCH 
a i 
’ ; 
i] if) CI@PCLION Dei pursuant | ) i? Orcae!l | eat (oO nry 


Court of said county on the 12th day of March, 18607 
unde} the seventeenth section of Chay ter 635 of the 
General Stututes of Missouri. of ISOHb. at whl h election 
two-thirds of the qualified voters of said county voted 
in favor of said subseription ; that in peur’ payment 


1 ' : : : 
thereort defendant executed ana Issued said bonds. 


ry} De : , 

s he settled rule It} mandamus procecain’gs Is 
+ | t 4 , | Pal t 
eine iif judgenN ent is conclusive of eve} ivoiveda 


im Baus Coa. CA. ¥. te Ee Ulu. © io 


(‘hief Justice \\ site said fal }). io4 


, 


fenses were set up which related to the validity of the 
coupons on which the judgment had been obtained, as 
obligations of the county. \s to these derenst il is 
sufhcient to Sa} it was conclusively settied Dr the 
judgment which lies at the foundation of the present 
sult, that the COUPONS were binding obliout ms of the 
county, duly created under the authority of the charte 
of the railroad company, aud as such entitled to pay- 


> } { ,} | : ' 
ment out of anv fund that could lawfully be raised fo} 


Supreme Court of Missouri, in State v. Rainey, 74 


Mo. 229. and the principle on which the de mn rests 
is elementary Adis 


I) 


io the same effect: 
U. S.v. New Orleans, Y& 1, = ooo. 
Che Mayor v. Lord, 9 Wall. 415. 
Supervisors v. U. S., 4 Wall. 450. 
Lincoln Co. Ct. v. U. 8.,108 U.S. (ad. 
Louis v. Brown Township, 109 U.S. 165. 


Nelson v. St. Martin’s Parish, 11] i], @. 416. 


in ( lew 5s Vv. Lee Lae Z Woods. YES il mandamus 
proceeding to compel levy of a tax to pay a judgment 
OD bonds, the return set up that thre bonds were void 
in the hands of the first holder, the railroad. company, 
because the law authorizing their issue had not been 
complied with, and that Clews was not a bona fide 


/ — 
holde! ior Value. 


4 


Woods J. said: ‘**These matters must have nec- 
essaril\ nave been passed Upon Dy) the eourt adversely 


to the assertions of defendant before judgment could 
have been rendered for plaintiff. Having had its day 
in t upon these issues, can they be again raised 


upon this motion? ‘The respondents are concluded by 
: . : ry? ' . . 
Lhe i ioment 1 law. hie i] EAT not (Jt) hehind if fa 


raise any question fouchs ig the causes of action upon 


which a was rendered.’ 

In State v. Supervisors, 20 Wis. 79, 85, it is held 
that, as the town had full and ample opportunity to 
raise All questions As lo the validity of the bonds, it 
vas estopped by the judgment to re-raise them ina 


mandamus brought to enforce the judgment. 


in State v. Rainey, 74 Mo. 229, it was held that 
the question of the validity of the bonds on which the 
judgement was rendered, -* Was conclusively determined 
against the county in the judgment rendered.”’ 

in School District No. 11 v. Lauderbaugh, 80 
Mo. 190, it is held that, when a legal liability has once 


sessttrial 
been. judicial 


y ascertained, it will suffice, in a proceed- 


EE 


AN 


} , ; 
mandamus to enrorce it. to sti 


—_ . . . 5 * . , , 
circumstances out ol which it grows ii i not ye 
stated: both the facts and the liability ar vlicata,. 


the r spondents to a writ, sued out to pei them to 
od } : ; . 
levy a tax lo pay adamayes awarded In a} eding to 
+ | 4" : 
open a road, could not attack the recul LY OL tae 
proceeding, 
hese cases go to the extent of pro! | y the 
re-n@Wialion, not onlv of the question as to | Validity 
* } ’ . . ‘ ' 
ot tne bonds, but OT anv Tact Involved | I i lent. 
as shown by the petition upon which It Is unded, 
_ , ‘ t . | 4 ; : , 
The elementary principle referred t iv Waite. 
, . of ;' sy “a 
C.J., in the Ralls County case, supra, is that **it 1s not 
’ ; ’ 
the recovery, hut rne narcer nlleved ry\ re purty. 
and Upon which tne recovery proc Cds. WHICI creates 
' .** 
the estoppel. 
(Jutram v. Moorewood, 3 East. 346, cited 1 
’ Cromwell v. Sac Co., 94 U.S. 352 
7 } . : | ! 
lt is the ‘tallegation on record Which ¢ ps. 
KAmburv v. Conner, 5 Comst. 31] 
’ . 4 | eid 7 . ° 
(Or. is stated It) Burlen VV. 2HANNON, -) LASS, ZU? : 
66° : .% ° = ener 
‘The « stoppet is not confined to the pUCES tL, WU 
sa all facts j Iwed iy 4 ' : t= 
extends to al acts Invo yer [rs Bbean ES nes sfit\ SLCps 
. . ' 
or the cround-work Upon which it must hay peen 
| ? 
rounded. 
‘6 AS to things material ind traversabl judg- 
i. « Dot : CS . al ? 
menL IS CONCLUSIVE ali thihi. 
t 
| (;reenl. ky ser jo. 
a 


In Aurora City v. West. 7 Wall. 99: ‘*Sincet 
resolution in Ferrer’s case, the general principle has 
always been conceded that, when one is barred in any 
action, real or personal, by judgment on demurrer, 
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Was not inconsistent with, nor did i repeal the provis- 
. : oy | ¢° sal _ 

hMOTIS OF previous Special at. OL LLC legislature, due 

« . ’ ’ 77 s* * s & 

iorizing the city to subseribe for stock in the Ohio 
K \ississip} | Railroad ( ObIpany ; Che DOsILIVe denial 


of all authority to the County Courts to Issue bonds 


; ° ' ° 
Inder this act ol LSo1, toany COMMpany whether organ- 
‘rr, j " i h | , té i. ° bas } ‘ , ‘ ; 4 
zed under the veneral law oO) Dy Sper Iai act, WAS UDIl- 
. en LE . , | ; all railr l cor pat) 
yersaily supposed to appry vo abl Palrowe corporations 
‘ ; ‘ . 
created subsequent to its Passage, unless the legisla- 
; ae ne : } “as eae 2 : 
ture should specially provide therein for subscription 
: . 
ViTnoul ' Vote 
Y , - 
’ 


. : 7 ’ ’ . 
On February ZO, 1865, only a few months betore 
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the act of incorporation of the company to which 
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in this case, the authority to issue the bond re- 
sides in the Missouri & Mississippi charter passed by 
tne le@isiature, leburary ZU, LS6OO. lf the people voted 
for the issue, the only consequence or effect produced 
hereby, is to provide other and greater means for the : 
Lyment of the bonds. If there wus a vote, then the lev) 
must be for enough to pay the bonds In full, for such 


the 
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prove himself out of court. If the bonds were not 


issued under the special act—the Missouri & Mississippi 


chnarter- ~the a the \ had ie authority for their ISSUi Al 
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at) if SCCITIS paradoxical LO sity th il before he Call Te- 
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it is in the erroneous views of the court. 


Che only fault I find with the County Court of 
Knox county is that In issuing the bond it failed to re- 
cite the whole case. ‘The recital, so far as made ts true, 
and that recital is perfeetly consistent with the fact that 
it was authorized by a vote of the people. The real 
question for the court below Wiis this: Can the 
nlaintiff..in the absence of recital inthe bonds them- 
selves, show by evidence that they were in fact issued 
by authority of a vote? The judgment record in favor 
of plaintiff, charging that fact, 1f not conclusive of it- 
celf, at least places the burden of proving the contrary 


on the re spondent 


It is my) Opinion that the judgment record is con- 
eclusive: that the respondent having personal service 


of the writ. and petition alleging a vote, is now 
estopped from asserting the contrary. Such = an 
estoppel is as reasonable and valid as if recited in the 
bond itself. if such recital had been made in the 
bond it would have been conclusive. Such recital is 
iow made by the judgment record of the court, and 
this record recital is supported by the evidence and is 
consistent with the other recitals in the bonds. 

ibis view of the case is strengthened by the facts ex - 
isting when the County Court made the order of election 
in February, 1867. Two projects of railroad improve- 


were hye fore the people of Knox countv—one 


jury that before plaintiff could recover at all, he mast 
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was a lineof road beginning at West Quincy, in Marion 
county, Mo., and running almost due west through 
Knox county. This was the Quincy, Missiourl & 
Pacific Company. The other was the road contem- 
plated by the Missouri & Mississippi Company, be- 
ginning at Alexandria, Mo., near Keokuk, lowa, and 
running thence to Macon City, Mo., and passing 
through Knox county in a northeast and suthwest 


direction. 
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by this court In numerous decisions. 
See Ramsey v. Baeder, 50 Mo. 600. 
Commissioners v. Thayer, 94 U.S. 631. 
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almost the precise words of the order upon which the 
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pany, it was natural that in the issue of the bonds, 
the county authorities should have stated that they 
were issued by virtue or by authority of a subscrip- 
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h no recital at all. is immaterial to the 
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If he ean show aliunde authority for its issue, 
why can he not show as the plaintiff did in this case, 


that it was authorized bv a vote of the people? 
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R. WALTER & COMPANY, &C.,. VS. BICKHAM & MOORE. 
‘ ’ . °F ’ | 
by " .+ ‘ is ¥ . .? ] 4 ’ \ cat . . ’ } . 
LLe @CILY Ol Washington, come the said R. Walter UO., D\ 
> 7 Z ° ] > ] 1; , ° 1 . 
VS,.and sav thatin the record ana procecalngs afore said Liere 
lest error 1n this, to wil 
| as } c ] } " ’ ? ‘ 
' . seond | , . ‘ ' P | " - P ‘ 
In overruling the motion of the said R. Walter & Co., as ap- 
} 
hn tne recora 
} } ela } 
' : | . 4 ‘ . + | > ee | 
In rendering the final judgment in said caus 
ign 1 > f ] " . ’ 7 ‘7 } ‘ j j , ‘4 y 
the said RK. Walter « LO pray that the thr judem« nt over- 
their said motion and the final judgm«e ht aioresalid may ve 
} } - a 1_] ; — ‘ ] : 7 — : 
gd,annulied, and heid for naught, and that they may be re- 
_— ’ . ' , 7 ’ 
LO all things which bhey have lost pecause thereof. 
" . re* . » 
M. R. WALTER & 
| 7 ’ ’ ’ > . + + 
CALHOUN & GREEN 
a ¥ ' 
Attorneys 1OorT Plaintiti ‘ii 'y j 
' : 1 ; } } 
mnaorsed : | LU. S. dist. court, west’n div. of north’n dist. of 
' >}. } . ’ 5 P| 
Mis Bickham & Moore v. Lake & Austin Assionment of 
Ve P ' _ , ' 
\i I? ' i C] ‘\ Cainpo0ul WV (green 
} ] } ' 
Proceedings had 1n the district court of the United Stat 
: } . } ’ 
or the western division of the northern district of Missis 
eo) | held for its June term, A. D. 1884. at the court 
: i 1 . | . " i | 1] ‘ 
() rd, Miss., & prior thereto, 1n the following caus 
| 7 ’ , . 
ed States District Court, Northern District of Mississippi 
i ( i . \ iF aeaes ae AAI \ \I STIN 
i \\ rer wv 4 ni ’s | Uasil V { 
i A LA ivi \\ } c\ Lt 1 as, PLict il Wil Vi 
rs. Calhoun & Green, of Jackson, Miss., att’ys for motion by 
. ' ' } 
Le] c\ ‘ ; i} ; >)" = (} ‘ele if c\ Su j ‘ ij oO] (Oxiord Miss.. 
‘ 1? ' \1 ? ] ’ ? T | 
Ye i AJIT ‘ a viv i 2 is = | TP a ‘ ij ‘ 1h) A yt) 
T) rey 84 ’ 
be f Wret of hr 
LJISUI ' ft the United States for the Western Division 
} 4 F : 
Northern WVistrict ol Mississippi Acting as Circull 
'» | . , , 
BIcK] <, Moor}! LAK] id AUSTIN 
Ho George R. Hill, clerk of said court 
i LJilt i . Le- Lil eo ng Go GS) ScLidi mur t 
; . . a } nie ] } 
Lif? “= ‘ ‘ t Lite il i ndagvment j “ci (] CatiSt i] {j r) Live 
| + * " | , > , ’ 
LO ru O movoen therein, Ae., respectiuily pray a 
+ ; ‘ 
’ ; 
err Liie ‘ i I ‘ ‘ Laéal OT) | Bickh ae (\ Moor LL tO) thi 
’ 1 7 | ] } ' 
5 " ; ; ; « ‘ ry? \? ! 
CTrTrol ,ibvil CCUl L\ FG mee. dpprovea DY Live presiding 
) . £ fae BE 
LCS} see * 
> a rr » > : 4 
Rn. WALTER & CO.. 
, a 7 ° " ’ . i" » 7 , 
By CALHOUN & GREEN, Ailt’ys. 
pept. 0, 1554 


G. R. HILL, Clerk. 
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Zz hk. WALTER & COMPANY, &¢., VS. BICKHAM & MOORE. 


has been levied by said R. N. Hall, sheriff, for 4,900.00 upon the 
live stock and & personal property set out and described in Schedule 
i n of sald ht. N. Hall, sheriff, Ol) sala \\V rit of attach- 
ment, as tom thi r the One undivided half interest ol \W. ». Lake in 
sald prope rty, valued DV said h. N. Hall. sheriff. 1 whole (« S7HD0.00 : 
and whereas doubt has arisen whether said undivided half interest 
so levied on is the property of W. 5S. Lake as such: 
Now, if the said Wm. H. Lyon W Co.. composed as aforesaid, shal] “a 
indemnify and save harmless the said R. N. Hall, sheriff, against , 
all damages which he may sustain by reason of this seizure or sale 


iid propert nd will pay and satisfy to any person claiming 
L1tie Lo said property lt) \ damages which such person 1hMay sustain ’ 
in conseq uence of such seizure or sale, then this obligation LO 
1? be vold;: otherwise to remain in ful! foree and virtue. 
WM. H. LYON & CO., 
J. H. T. MARTIN, 
JAS. H. MALLOY, 
JAS. O. CARPENTER. 
By FITZGERALD & WHITFIELD. 
Aqts & Alt’y. 
N. GC. SNYDER , | 
. B. SNYDER 
\pproved 
RK. N. HALL, S 
oe 
’s Affidavit by R. P. Lak 
‘ae STATE OF Mississippi, Grenada County: 
- ‘4 
This day personally before the undersigned, circuit clerk of said 
county, - Richard P. Lake, who says on oath — certain personal 
proper LO WI 
12 head milch cows (@ 10.00 AIRC a OEM REY EMBO ETS S150 O00 
12? “ ealyves (a) 5.00 = : Ss ET i G60 OO 
1 lt bav mare mu eR ee 90 OO 
| sorrel mare mule, named Ellen AE Aa io OO 
| dark bav mul amed Lizzi a ; OH0 OO 
| ball-face bay horse, named Charley_- --._-- 0 OO 
l screy mare & mule colt, named Maggie ...._.----.___- 1 OV 
| bay horse, named Harr, willie cain int aa ra io OO 
re Oe 2 a eae 
| dark mare, named Judy. _-- Q He cae 1 OO 
1 dark mare, named Pet...--.- ~~. ie eee Zo OO 
9 two-horse wagons. 15.00 se Rae ee re 2 O0 
$750 00 
L vied on the personal property of W.S. Lake by . N. Hall, 
sheriff of said county, by virtue of a certain writ of attach- 
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by circuit clerk of Grenada county 3d day of a La 
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$1500.00 
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OU R. WALTER & COMPANY, &¢.,. VS. BICKHAM & MOORE. 


Petition for Transfer of Suit to Federal Court. 

| HE STATE O \i ISSISSIPPI, Grenada ( ounty , 

In the Cireuit Court, to Dee’r Term, 1883. 
W. H. Lyon & Co. vs. LAKE & AUSTIN. 
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unde rstanding about the Lichtenstein attachment. but told me to 
come to his office as | started over to Aberdeen the next morning. 
Finally, Mr. Sullivan wrote a deputization on here and I signed 
and I think I am very certain that it was blank at the time, with the 
unde rstanding that a bonded otheer should be appointed. Says, 
Suppose Mr. Hall will not serve. Hesays, I'll get the town marshal : 
he’s a bonded o theer. | told him that with that understanding | 
would sign this blank deputization. 
11] Q. If I understand you, then, you authorized Mr. Sullivan 
LO appoll 1t some bonded othecer to levy t that writ—any t that he 
might see fii to select ‘4 ; 
A. No; that was not the understanding. He first says, “ I'll get 


sheriff of Grenada county.” He made the suggestion that he would 
serve, but he says if he'll not serve I will get the town marshal. 


Cross-examination 

©. Did you sanction and ratify the appointment of Mr. Ladd and 
action as deputy marshal in this case? 

A. i did, air. 

Q. Did you send down there—over there—one of your regular 
deputies LO té ak e charge of the property t 

A. I did. Wl] go a little further, Judge Calhoun, in regard to 
that. I said to Mr. Sullivan, asI said at the start, that I didn’t like to 
give special deputations or anything of that sort, but if he got this 
execute pier nace telegraphed me at Aberdeen that ’'d send one of my 
regular deputies there at once. - He telegraphed me from Grenada 
that ° ‘d had it served. I then telegraphed to Memphis for Mr. 
bryant LO 2 O down to Gre nadaat onee. Le te legraphed me, t hough, 
that it had been levied by Mr. Ladd. I telegraphed Bryant to go 
down and rt lieve Sauter. hey were both regular deputi 

| auter get there the day of the levy ¢ 


1e second dav of October. 


ee 

a 
J 
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, 7 | 7 . 
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} 7 
marshal ? 
rm} : neal }: } 
A. Ph it Was MY understanding by tel graph. 
| —_ . ‘5 ; ‘ | - r . . . ‘) 
\,. And you ratihned all that was done In the premises 4 
4 ‘ ais ] " ] . ~~ : — - . 
A. Yes, Sil uf legraphed Mr. Bryant LO gO there and reileyve 


sauter. 
(). Mr. Bryant and Sauter both went there ? 
A. Yes. gs! 

" } , : > am , 

Redirt ct examlnation: 


Could the deputy have left Memphis the sécond day of Octo- 
ber and got out there that day? , 

A. Hi. : ft there on the second of October : | don’t recollect 
whether it was the second or third of October he left Memphis ; Mr. 
Sauter went from here. 

Q. How do you know that they got to Grenada on that day? 


« 
A. I don’t know that, sir. 


fall.” I says,“ Who is R. N Hall?” He says, “ He’s the 
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COMPANY, &¢., VS. BICKHAM & MOOR! 


Court of the United States for the Western 
the Northern District of Mississippi. 


LAKE W AUSTIN. 


writ of error to the Supreme Court of the United 
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siid cause and service of such writ, and will 


BICKHAM & MOORE. 
By SULLIVAN & SULLIVAN, 


Altorne Ys of Pecord. 


No. 302. RK. 


(judgment ereditors of Lake and Austin), 
Kiled 16th September, 


Bickham & Moore. 
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Supreme Court of the United States. 


OCTOBER TERM, 1826. No. 302. 


— 


R. WALTER & COMPANY, 
JUDGMENT CREDITORS OF LAKE & AUSTIN, 
Plaintifis in Error, 
vs. 


BICKHAM & MOORE, 


Defendants in Error. 


In Error to the District Court of the United States for the 
Northern District of Mississippi. 
Brief of Plaintiffs in Error. 


M. Rk. WALTER, 
For Plaintiffs m Error. 


Kine Bros., Print., Balto., Md 
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OCTOBER TERM, 1886. No. 302. 


R. WALTER & COMPANY, 


JUDGMENT CREDITORS OF LAKE & AUSTIN, 
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supreme Court of the United States. 


OCTOBER TERM, 1886. No. 302. 


Rn. WALTER & COMPANY, 


JUDGMENT CREDITORS OF LAKE & AUSTIN, 


BICKHAM & MOORE, 


BRIEF OF PLAINTIFFS IN ERROR. 

On September 29. 1883. the defendants in error, Bickham & 
Moore, creditors of Lake & Austin, caused an attachment on 
mesne process to be issued against them out of the District 
Court of the United States for the Northern District of 
Mississippi, at Oxford, for a debt of $24,435.91. (Record, 
pages D. 6.) The VW rit (Record, Pure 6b.) was directed tO The 
Marshal of that District and handed DY) the clerk to Mr. 
Sullivan, attorney for Bickham & Moore. Kecord, page 67. 


Lake & Austin had their residence, pr perty and piace ot 
business af Grenada, Miss. Mr. Sullivan being undecided 


whether he would have the attachment executed—nego- 


tiations for a settlement being then in progress—resolved to 
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